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PUBLISHER’S PREFACE 
TO THE 2020-2021 REVISION 


Alabama Pattern Jury Instructions—Civil (APJI) enables 
both trial counsel and judges to focus on the same applicable 
issues of the case. This essential set clearly states control- 
ling legal principles in simple, conversational language that 
every juror will be able to understand. The text enables you 
to tailor instructions to your case. This 2020-2021 revised 
Third Edition reflects the ongoing efforts of the Alabama 
Pattern Jury Instruction Committee (Civil) to convert exist- 
ing instructions into Plain Language, as well as other 
updates to reflect the latest developments in case law. 

The Alabama Pattern Jury Instructions Committee does 
not submit the instructions to the Supreme Court of Ala- 
bama before publication. Therefore, contrary to either 
perception or common belief, the Court does not pre-approve 
them. 

Changes and updates appearing in the 2020-2021 revi- 
sion include rewritten railroad instructions, revised APJI 
20.08, revised APJI 31.04, and updated references. 
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DECEMBER 2020 
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CHAIRMAN’S PREFACE 


The Alabama Pattern Jury Instructions Committee 
(Civil) was formed in 1967. The Alabama Circuit Judges As- 
sociation, the Alabama Trial Lawyers Association, and the 
Alabama Defense Lawyers Association jointly formed the 
Committee for the purpose of aiding the bench and bar in 
the instruction of trial juries. That endeavor was under- 
taken as a project of The Alabama Program of Continuing 
Legal Education with the cooperation of the Alabama State 
Bar. The goal of that committee was “to draft model instruc- 
tions that would be concise, legally accurate, unslanted and 
in simple understandable language.” 


A non-profit corporation was formed in 1973 to publish 
the work of the committee. At the same time, at the request 
of the committee, the Supreme Court created a Standing 
Committee on Alabama Pattern Jury Instructions (Civil) to 
review the work of the committee and make suggestions for 
new instructions. From 1973 until 2018 the Supreme Court 
Committee members also served on the board of the Ala- 
bama Pattern Jury Instructions Committee-Civil Corpora- 
tion, an Alabama non-profit corporation. The Committee has 
met monthly to review and improve existing instructions 
and to add new instructions as required. The Corporation 
has met as such at least annually to approve and adopt the 
work of the committee and submit it to the publisher. In 
pursuit of the goal of the committee, both entities have 
devoted themselves to the service of three constituencies; the 
appellate courts of Alabama, with particular emphasis on ac- 
curacy; the trial bench and bar of Alabama, with particular 
emphasis on unslanted fairness, and; the public as it is 
represented by juries, with particular emphasis on 
understandability. The Supreme Court abolished the Su- 
preme Court Committee in 2018 to avoid confusion about 
whether it pre-approved the committee’s instructions. 


The Alabama Pattern Jury Instructions Committee 
continues today as originally created, a non-profit corpora- 
tion with the same goals. Originally and for over 50 years its 
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members are a balance of judges, plaintiffs lawyers and 
defense lawyers who volunteer their time, experience and 
talent to produce instructions which accurately reflect deci- 
sions and statutes of the courts and legislature of Alabama. 


The Committee devotes the proceeds from this publica- 
tion to the work of the committee and the promotion of legal 
education in this state through endowed APJI scholarships 
at the University of Alabama School of Law and the Cumber- 
land School of Law at Samford University. 


Arthur J. Hanes, Jr., Chairman 
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engine designed specifically for the law 
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This title is one of many now available on your tablet 
as an eBook. 


Take your research mobile. Powered by the Thomson 
Reuters ProView™ app, our eBooks deliver the same 
trusted content as your print resources, but ina compact, 
on-the-go format. 


ProView eBooks are designed for the way you work. You 
can add your own notes and highlights to the text, and 
all of your annotations will transfer electronically to every 
new edition of your eBook. 


You can also instantly verify primary authority with built- 
in links to WestlawNext® and KeyCite®, so you can be 
confident that you're accessing the most current and 
accurate information. 


To find out more about ProView eBooks and available 
discounts, call 1-800-328-9352. 
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Chapter 27 
Municipal Corporations [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 27.00 Municipality’s Failure to Maintain Public Ways in a 
Reasonably Safe Condition—Elements [PL] 


APJI 27.01 Contributory Negligence [PL] 


APJI 27.02 Negligent Construction or Maintenance of Drainage 
System [PL] 


Title of Instructi Peles rave 
itle of Instruction Approved an on 
27.00 Municipality’s Failure to 3/7/14 27.00, 
Maintain Public Ways in a Reason- PaejAd ale 
ably Safe Condition [PL] 27.02 
27.01 Contributory Negligence [PL] | 3/7/14 27.04, 
27.05, 
27.06 
27.02 Negligent Construction or 3/7/14 27.09 
Maintenance of Drainage System 
[PL] | 




















APJI 27.00 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 27.00 MUNICIPALITY’S FAILURE TO 
MAINTAIN PUBLIC WAYS INA 
REASONABLY SAFE CONDITION— 
ELEMENTS [PL] 


Plaintiff (name of plaintiff) says (he/she) was harmed by 
an unsafe condition of a (street/sidewalk/alley/public way/ 
public building). (He/she) says (describe the unsafe condition 
and how plaintiff says (he/she) was harmed). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction from the evidence 
all of the following: 


1. That the (street/sidewalk/alley/public way/public 
building) was not reasonably safe for the public’s travel or 
use; 


2. That (name of defendant) knew about the unsafe 
condition, or the unsafe condition had existed for such an 
unreasonable length of time, or under such circumstances, 
that if (name of defendant) had used reasonable care it would 
have known about the unsafe condition; 


3. That (name of defendant) failed to use reasonable 
care to fix the unsafe condition; 


4. That (name of plaintiff) was harmed; and, 


5. That (name of defendant)’s failure to use reasonable 
care to fix the unsafe condition was a cause of (name of 
plaintiff)’s harm. 


If (name of plaintiff) proved all these things you will 
find for (him/her), and then you must determine what 
amount of money will fairly and reasonably compensate 
(him/her) for the harm. If (name of plaintiff) did not prove 
all these things, you must find for (name of defendant). 


Approved March 7, 2014 


MUNICIPAL CORPORATIONS APJI 27.00 


Notes on Use 


Use this instruction when the plaintiff is harmed by a defect 
in a Street, etc., maintained by a municipality. 


A defect is anything that may reasonably be expected to 
interfere with the safe use of the right of way. Johnson v. City of 
Opelika, 260 Ala. 551, 554, 71 So. 2d 793, 795 (1954). 


References 


Ala. Code § 11-47-190 (1975) (West’s Alabama Code). This sec- 
tion does not impose a duty on a municipality to inspect nor do 
municipalities have an affirmative duty to seek out and rectify 
defective conditions. The municipality does have the duty to rectify 
defective conditions when it has actual notice of the condition or 
when the defective condition has remained for such a length of 
time that the law will infer that the defect should have been 
discovered and fixed. 


Slade v. City of Montgomery, 577 So. 2d 887 (Ala. 1991). 


City of Tallassee v. Harris, 431 So. 2d 1177 (Ala. 1983). The 
jury determined whether an alley was a public way. The city’s 
duty was to keep the alley reasonably safe for travel; not to keep 
the alley reasonably safe. 


City of Gadsden v. Ryan, 284 Ala. 484, 226 So. 2d 87 (1969). 


Jacks v. City of Birmingham, 268 Ala. 138, 105 So. 2d 121 
(1958). 


Johnson v. City of Opelika, 260 Ala. 551, 554, 71 So. 2d 793, 
795 (1954). A defect is anything that may reasonably be expected 
to interfere with the safe use of the right of way. 


Brooks v. City of Birmingham, 239 Ala. 172, 194 So. 525 (1940). 
West’s Key Number Digest, Automobiles €256, 309(1). 


West’s Key Number Digest, Municipal Corporations = 768(1), 
791(2). 


1 Ally W. Howell, Alabama Personal Injury and Torts §§ 1:24, 
ra hata sb 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 34.01 to.06 (5th ed. 2010). 
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Jennelle Mims Marsh, Alabama Law of Damages § 23:3 (6th 
ed. 2012). 


Am. Jur. 2d Highways, Streets, and Bridges § 1 et seq. 


Am. Jur. 2d Municipal, County, School, and State Tort 
Liability § 1 et seq. 


Am. Jur. 2d Municipal Corporation, Counties, and Other Polit- 
ical Subdivisions §§ 163 to 200. 


Alex L. Holtsford & Steven Anthony Higgins, Liability of a 
Municipality Under Alabama Law, 56 Ala. Law. 35 (Jan. 1995). 


G. F. Taylor, Municipal Liability Litigation in Police Depart- 
ment Cases from Monroe to Praprotnik and Beyond, 19 Cumb. L. 
Rev. 447 (1988/1989). 


Albert W. Copeland & Euel A. Screws, Jr., Governmental 
Responsibility For Tort in Alabama, 13 Ala. L. Rev. 296 (1961). 


MUNICIPAL CORPORATIONS APJI 27.01 


APJI 27.01 CONTRIBUTORY NEGLIGENCE 
[PL] 


Defendant (name of defendant) says that the plaintiff 
(name of plaintiff)’s conduct was negligent and that it was a 
cause of (his/her) harm. This is called contributory negligence 
and is a defense to (name of plaintiff)’s claim that (name of 
defendant) was negligent. Contributory negligence is the 
failure to use reasonable care to prevent harm to oneself. 


(Name of defendant) says (name of plaintiff)’s conduct 
was negligent because (state why). 


To prove this defense, (name of defendant) must prove 
to your reasonable satisfaction from the evidence all of the 
following: 


1. That (name of plaintiff) was negligent; and, 


2. That (name of plaintiff)’s negligence was a cause of 
(his/her) harm. 


If (name of defendant) proved these things (name of 
plaintiff) cannot recover and you must find for (name of 
defendant). 


(Forgetfulness—Distraction) 


If (name of plaintiff) (knew about) (should have seen) 
the defect, you must determine if (he/she) had a satisfactory 
excuse for not avoiding its danger. The reason must be 
something more than mere inattention or just thinking about 
something else. It must be some outside event (or a distrac- 
tion) that happened at about the same time (name of 
plaintiff) (describe the event, e.g., tripped, etc.). If you find 
the excuse reasonable, then you must find the plaintiff was 
not contributory negligent. 


Approved March 7, 2014 
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Notes on Use 


Use this instruction when the defendant pleads contributory 
negligence. 


Use the instruction about forgetfulness or distraction only 
when the plaintiff produces evidence of either. 


There is a rebuttable presumption the plaintiff was contribu- 
tory negligent when the plaintiff knows about a defect and forgets 
it, or the plaintiff, if he or she was using reasonable care, should 
have seen the defect but was distracted. See, e. g., Bailey v. City of 
Mobile, 277 Ala. 111, 167 So. 2d 294 (1964); City of Birmingham v. 
Monette, 241 Ala. 109, 1 So. 2d 1, 1383 A.L.R. 1020 (1941); Houston 
v. Town of Waverly, 225 Ala. 98, 142 So. 80 (1932); City of Birming- 
ham v. Edwards, 201 Ala. 251, 77 So. 841 (1918). 


References 


City of Montgomery v. Jones, 277 Ala. 617, 173 So. 2d 781 
(1965). 


Bailey v. City of Mobile, 277 Ala. 111, 167 So. 2d 294 (1964). 

Pankey v. City of Mobile, 250 Ala. 566, 35 So. 2d 497 (1948) 
(avoiding weeds growing beside sidewalk and a vine growing over 
it sufficient to present jury question about whether the excuse is 
reasonable). 

City of Birmingham v. Monette, 241 Ala. 109, 1 So. 2d 1 (1941). 

City of Birmingham v. Smith, 241 Ala. 32, 200 So. 880 (1941). 

Houston v. Town of Waverly, 225 Ala. 98, 142 So. 80 (1932). 

Racine Tire Co. v. Grady, 205 Ala. 423, 88 So. 337 (1921) 
(thinking about money matters when crossing the roadway not 


sufficient excuse). 


City of Birmingham v. Edwards, 201 Ala. 251, 77 So. 841 
(1918). 


West’s Key Number Digest, Automobiles €#217(5). 


West’s Key Number Digest, Municipal Corporations ¢805(1), 
805(6), 806(4), 817(4). 


West’s Key Number Digest, Negligence 560. 
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Am. Jur. 2d Negligence §§ 816, 818. 


19 Eugene McQuillin, The Law of Municipal Corporations 
§§ 54:192 to0:234 (3d ed.) (2004 revised vol.). 


APJI 27.02 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 27.02 NEGLIGENT CONSTRUCTION OR 
MAINTENANCE OF DRAINAGE 
SYSTEM [PL] 


Plaintiff (name of plaintiff) says (name of defendant) did 
not use reasonable care when it (built/maintained) (describe 
the part of the system). (Name of plaintiff) further says (he/ 
she/it) was harmed when (describe the event). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction from the evidence 
all of the following: 


1. (Name of defendant) did not use reasonable care 
when it (built/maintained) (describe the part of the system); 
and, 


2. That (name of defendant)’s failure to use reasonable 
care was a cause of (name of plaintiff)’s harm. 


If (name of plaintiff) proved these things you must find 
for (him/her/it), and then you must determine what amount 
of money will fairly and reasonably compensate (him/her/it) 
for the harm. If (name of plaintiff) did not prove these things, 
you must find for (name of defendant). 


Approved March 7, 2014 


Notes on Use 


Use this instruction when a municipality negligently con- 
structed or maintained a drainage system and asa result the 
plaintiffs property flooded. 


A municipality does not have a duty to construct or maintain 
a drainage system, but when it does a duty of care exists. Royal 
Automotive, Inc. v. City of Vestavia Hills, 995 So. 2d 154 (Ala. 
2008). A municipality can voluntarily assume the duty to maintain 
a drainage system. Kennedy v. City of Montgomery, 423 So. 2d 187 
(Ala. 1982). 


The cases about negligent construction of drainage systems 
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are not limited to flooding that results in property damage. See, e. 
g., Craig v. City of Mobile, 658 So. 2d 438 (Ala. 1995) Guvenile 
injured by object city dumped into drainage canal); Lee v. City of 
Anniston, 722 So. 2d 755 (Ala. 1998) Guvenile drowned when he 
was swept into a storm drainage inlet). 


References 
Ala. Code §§ 11-50-50 to 56 (1975) (West’s Alabama Code). 
Ala. Code § 11-47-190 (1975) (West’s Alabama Code). 


Royal Automotive, Inc. v. City of Vestavia Hills, 995 So. 2d 
154 (Ala. 2008). 


City of Birmingham v. Brown, 969 So. 2d 910 (Ala. 2007). 
Byrd v. City of Citronelle, 937 So. 2d 515 (Ala. 2006) 
(obstruction of drainage ditch may be the result of negligent design 


or construction and not negligent maintenance). 


City of Huntsville v. Lane, 897 So. 2d 275 (Ala. 2004)(per 
curiam). 


City of Prattville v. Corley, 892 So. 2d 845 (Ala. 2003). 

Locke v. City of Mobile, 851 So. 2d 446 (Ala. 2002). 

Kennedy v. City of Montgomery, 423 So. 2d 187 (Ala. 1982). 
Hendrix v. Creel, 292 Ala. 541, 297 So. 2d 364 (1974). 

Long v. City of Athens, 24 So. 3d 1110 (Ala. Civ. App. 2009). 
Furin v. City of Huntsville, 3 So. 3d 256 (Ala. Civ. App. 2008). 


West’s Key Number Digest, Municipal Corporations ©°755(2), 
827(1), 829, 835, 845(4), 845(7). 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 34.01[1] to [3] (5th ed. 2010). 


Jenelle Mims Marsh, Alabama Law of Damages 8§ 23:3, 23:23, 
26:4 (6th ed. 2012). 


Am. Jur. 2d Municipal, County, School, and State Tort 
Liability generally and §§ 241-377. 


Alex L. Holtsford & Steven Anthony Higgins, Liability of a 
9 


APJI 27.02 ALABAMA PATTERN JURY INSTRUCTIONS 


Municipality Under Alabama Law, 56 Ala. Law. 35 (Jan. 1995). 
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Chapter 28 
Negligence—Simple [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 


and secondary materials. 





APJI 28.00 Negligence—Elements of Liability [PL] 

APJI 28.01 Negligence—Definition [PL] 

APJI 28.02 Combined and Concurrent Causes—Defendant with 
a Non-party [PL] 

APJI 28.03 Combined and Concurrent Causes—Multiple 
Defendants [PL] 

APJI 28.04 Subsequent Negligence [PL] 

APJI 28.05 Parent’s Negligence Not Imputed to Child [PL] 

APJI 28.06 Child Under 7 Years Old [PL] 

APJI 28.07 Child Between 7 and 14 Years Old [PL] 

APJI 28.08 Child 14 Years Old and Over [PL] 

APJI 28.09 Voluntary Intoxication [PL] 

APJI 28.10 Sudden Emergency [PL] 

APJI 28.11 Assumption Others Will Obey the Law [PL] 

APJI 28.12 Duty Owed by Volunteers (Good Samaritan Rule) 
[PL] 

APJI 28.13 Liability for Assumed Duty to Supervise Minors [PL] 

APJI 28.14 Act of God [PL] 

APJI 28.15 Negligent Entrustment—Action by Third Party [PL] 

APJI 28.16 Res Ipsa Loquitur [PL] 

APJI 28.17 Findings—One Plaintiff, One Defendant [PL] 


Title of Instruction 


Negligence-Elements of Liability 
Negligence- Definition 





Chapter 28 Conversion Chart 
Third 
Edition 
Instruction Instruction 
Number Number 


28.00 


28.01 28.01, 28.02, 
28.03 


Second 
Edition 
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Title of Instruction 


Combined and Concurrent Causes of 
Defendant with a Non-Party 


Combined and Concurrent Causes— 
Multiple Defendants 


Subsequent Negligence 
Parents’ Negligence not Imputed to 
Child 


Child Under 7 Years old 

Child Between 7 and 14 Years old 
Child 14 Years Old and Over 
Voluntary Intoxication 

Sudden Emergency 

Assumption Others Will Obey the Law 


Duty Owed by Volunteers (Good Sa- 
maritan Rule) 


Liability for Assumed Duty to Super- 
vise Minors 


Act of God 


Negligent Entrustment—Action by 
Third Party 


Res Ipsa Loquitur 


Findings—One Plaintiff, One Defen- 
dant 


Third Second 
Edition Edition 
Instruction Instruction 
Number Number 


28.02, 28.04, 
28.06 
28.03 28.04, 28.05 


28.04 28.07 


28.05 28.10 


28.12 28.17 


28.14 28.18 


28.15 28.20 


28.16 





PREFACE 


Chapter 28 contains plain language instructions on simple 


negligence. 
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NEGLIGENCE—SIMPLE APJI 28.00 


APJI 28.00 NEGLIGENCE—ELEMENTS OF 
LIABILITY [PL] 


Plaintiff (name of plaintiff) says that (he/she) was 
harmed by defendant’s (name of defendant) negligent 
conduct. To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all of the 
following: 


1. That (name of defendant) was negligent; 
2. That (name of plaintiff) was harmed; and 


3. That (name of defendant)’s negligence was a 
cause of (name of plaintiff)’s harm. 


Notes on Use 


Use this introductory instruction to explain the necessary ele- 
ments that the plaintiff must prove before the jury can find the 
defendant liable for the plaintiffs harm. 


The trial judge determines whether the defendant owes a duty 
to the plaintiff. Therefore, instructions explaining duty should not 
be given. 


“[T]he existence of a duty is a strictly legal question to be 
determined by the court.” Taylor v. Smith, 892 So. 2d 887, 891-92 
(Ala. 2004). 


The word “harm” was used in the court’s statement of the test 
to determine the existence of a duty in the following cases: Ex 
parte Wild Wild West Social Club, Inc., 806 So. 2d 1235, 1240 (Ala. 
2001), Bush v. Alabama Power Co., 457 So. 2d 350, 353 (Ala. 1984), 
Havard v. Palmer & Baker Engineers, Inc., 293 Ala. 301, 307, 302 
So. 2d 228 (1974), (overruled on other grounds by, Ex parte Insur- 
ance Co. of North America, 523 So. 2d 1064 (Ala. 1988)). 


References 


Calvert Fire Ins. Co. v Green, 278 Ala. 673, 180 So. 2d 269 
(1965). Where there is no duty, there can be no negligence. 


Alabama Great Southern R. Co. v. Green, 276 Ala. 120, 159 
So. 2d 823 (1964). 
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Gilbert v. Gwin-McCollum Funeral Home, Inc., 268 Ala. 372, 
106 So. 2d 646 (1958). 


Bessemer v. Brantley, 258 Ala. 675, 65 So. 2d 160 (1953). 


Southern Ry. Co. v. Quillen, 250 Ala. 536, 35 So. 2d 193 (1948). 
Actionable negligence arises only on breach of duty. 


Sloss-Sheffield Steel & Iron Co. v Allred, 247 Ala. 499, 25 So. 
2d 179 (1945). 


Ellis v. Birmingham Waterworks Co., 187 Ala. 552, 65 So. 805 
(1914) overruled on other grounds by Harris v. Board of Water and 
Sewer Com’rs of City of Mobile, 294 Ala. 606, 320 So. 2d 624 (1975). 


Sloss-Sheffield Steel & Iron Co. v Bibb, 164 Ala. 62, 51 So. 345 
(1910). 


Alabama Great Southern R. Co. v. Campbell, 32 Ala. App. 348, 
26 So. 2d 124 (1946). 


West’s Key Number Digest, Negligence €=202. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 1.01 (5th ed. 2010). 


Am. Jur. 2d, Negligence §§ 1 to 4. 
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NEGLIGENCE—SIMPLE APJI 28.01 
' APJI 28.01 NEGLIGENCE—DEFINITION [PL] 


Negligence is the failure to use reasonable care to 
prevent harm to oneself or others. 


A person’s conduct is negligent when (he/she) either does 
something that a reasonably prudent person would not do in 
a similar situation, or (he/she) fails to do something that a 
reasonably prudent person would have done in a similar 
situation. 


You must decide if the defendant (name of defendant) 
was negligent in this situation. 


Notes on Use 


Use this instruction when a definition of negligence is 
required. 


References 

Lynn Strickland Sales and Service, Inc. v. Aero-Lane Fabrica- 
tors, Inc., 510 So. 2d 142 (Ala. 1987) (per curiam) overruled on 
other grounds, Alfa Mut. Ins. Co. v. Roush, 723 So. 2d 1250, 1256 
(Ala. 1998) (intent or design to injure is not an element of a claim 
for wantonness). 

Streetman v. Bowdon, 239 Ala. 359, 194 So. 831 (1940). 

Birmingham v. Comer, 239 Ala. 152, 194 So. 498 (1940). 

Nelson v. Belcher Lumber Co., 232 Ala. 116, 166 So. 808 (1936). 


Shackleford v. Brumley, 437 So. 2d 1044, 1046 (Ala. Civ. App. 
1983). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 1.01 (5th ed. 2010). 


A.L.R. Library 


Liability of insane person for his own negligence, 49 A.L.R.3d 
189. 


Comment Note—Private person’s duty and liability for failure 
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to protect another against criminal attack by third person, 10 
A.L.R.3d 619. 


Rescue doctrine: negligence and contributory negligence in 
suit by rescuer against rescued person, 4 A.L.R.3d 558. 


Soldiers’ and Sailors’ Civil Relief Act of 1940, as amended, as 
affecting negligence actions, 75 A.L.R.2d 1062. 
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NEGLIGENCE—SIMPLE APJI 28.02 


APJI 28.02 COMBINED AND CONCURRENT 
CAUSES—DEFENDANT WITH A 
NON-PARTY [PL] 


The negligence of two or more (persons, entities, etc.) 
may combine to cause harm. 


If you are reasonably satisfied that (name of defen- 
dant([s]) is responsible for the harm, the fact that one or 
more (person, entity, etc.) is not a defendant in this case 
does not relieve (name of defendant|s]) of responsibility for 
the harm. 


Notes on Use 


Use this instruction when the plaintiff claims that the 
defendant’s negligence combined with the negligence of another to 
cause harm, and the other person, entity, etc. is not a party to the 
case. 


References 
West’s Key Number Digest, Negligence 480 to 484. 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 1.03, 36.02 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 46 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 514 to 554. 
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APJI 28.03 COMBINED AND CONCURRENT 
CAUSES—MULTIPLE 
DEFENDANTS [PL] 


Plaintiff (name of plaintiff) says that defendants (names 
of defendants) were each negligent and the negligence of 
each was a cause of (his/her) harm. 


If you are reasonably satisfied by the evidence that 
(names of defendants) were each negligent and their 
negligence was a cause of (name of plaintiff)’s harm, each is 
responsible for the harm. 


Notes on Use 


Use this instruction when plaintiff claims that the negligence 
of two or more defendants combine to harm the plaintiff. 


References 
West’s Key Number Digest, Negligence ¢=480 to 484. 


2 Michael L. Roberts & Gregory 8S. Cusimano, Alabama Tort 
Law §§ 1.03, 36.02 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 46 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 514 to 554. 
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NEGLIGENCE—SIMPLE APJI 28.04 
APJI 28.04 SUBSEQUENT NEGLIGENCE [PL] 


Plaintiff (name of plaintiff) says that even if (he/she/it) 
was negligent and put (himself/herself) in a dangerous posi- 
tion, defendant (name of defendant) is still responsible for 
(name of plaintiff)’s harm. 


If you find that (name of plaintiff) contributed to (his/ 
her) harm, then to recover damages, (name of plaintiff) must 
prove to your reasonable satisfaction all of the following: 


1. That (he/she) was in a dangerous position; 


2. That (name of defendant) knew (name of plaintiff) 
was in a dangerous position; 


3. That even though (he/she) knew (name of plaintiff) 
was in a dangerous position, (name of defendant) did not use 
reasonable care to keep from causing (name of plaintiff) 
harm; 


4, That if (name of defendant) had used reasonable care 
(he/she) would not have caused (name of plaintiff)’s harm; 
and 


5. That (name of plaintiff) was harmed. 


Notes on Use 


Use this instruction in conjunction with instructions on con- 
tributory negligence and when plaintiff claims the defendant is 
guilty of subsequent negligence. 


References 


The doctrine of subsequent emergency is commonly referred to 
as last clear chance. 


Shows v. Donnell Trucking Co., 631 So. 2d 1010 (Ala. 1994). 
Bennett v. Winquest, 564 So. 2d 405 (Ala. 1990). 


Eason v. Comfort, 561 So.2d 1068 (Ala. 1990). 
19 
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Zaharavich v. Clingerman By and Through Clingerman, 529 
So. 2d 978 (Ala. 1988). 


Treadway v. Brantley, 437 So. 2d 98, 97 (Ala. 1983) (Listing 
elements). 


Messer v. Turner, 932 So.2d 104 (Ala. Civ. App. 2005). 


AmeriGas Propane, Inc. v. Dickens, 660 So. 2d 1020 (Ala. Civ. 
App. 1995). 


Sharp v. Evans, 646 So. 2d 134 (Ala. Civ. App. 1994). 


West’s Key Number Digest, Negligence 502 to 509; Automo- 
biles €48A. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 2.06 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 66 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 889 to 925. 
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APJI 28.05 PARENT’S NEGLIGENCE NOT 
IMPUTED TO CHILD [PL] 


A parent’s negligent conduct, if any, does not bar the 
child (name of child) from recovering from defendant (name 
of defendant), if (name of child) is otherwise entitled to re- 
cover from (name of defendant). 


Notes on Use 


Use this instruction when the parent is a party but only as 
best friend. 


Do not use this instruction when the parent(s) sue for wrong- 
ful death of the child. 


References 


See, Williamson v. Tyson Foods, Inc., 626 So. 2d 1261 (Ala. 
1993) (assuming landowner owed a duty to warn, it was not fore- 
seeable that a father who took his young child to the workplace 
would fail to protect the child, and father’s failure to protect child 
was the cause of child’s injury). 


West’s Key Number Digest, Negligence 500 to 509. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 2.02 (5th ed. 2010). 


Am. Jur. 2d, Negligence §§ 606 to 617. 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts §§ 33, 44, 74 (5th ed. 1984). 
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APJI 28.06 CHILD UNDER 7 YEARS OLD [PL] 


If you are reasonably satisfied that (name of child) was 
under 7 years old at the time of the event, you must find 
that (he/she) was not negligent. 


Notes on Use 


Use this instruction when the age of the child is an issue. If 
the evidence is that the child was under 7 when the event oc- 
curred, this instruction is not necessary because the court will rule 
as a matter of law. 


References 
Louis Pizitz Dry Goods Co. v. Cusimano, 206 Ala. 689, 91 So. 
779, 782 (1921). The law conclusively presumes that [a child under 
seven years old] cannot be charged with contributory negligence. 


West’s Key Number Digest, Negligence €=230 to 239. 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 35.04 (5th ed. 2010). 


Charles W. Gamble & Robert J. Goodwin, McElroy’s Alabama 
Evidence § 451.01(2) (6th ed. 2009). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 32 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 183 to 84. 
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APJI 28.07 CHILD BETWEEN 7 AND 14 YEARS 
OLD [PL] 


A child between 7 and 14 years old is presumed to lack 
the caution, judgment and appreciation of danger that an 
average 14 year old child has. Therefore, you must presume 
that (his/her) conduct was not negligent. 


But, if you are reasonably satisfied that at the time of 
the event (name of child) had the caution, judgment and ap- 
preciation of danger that an average 14 year old has, you 
must then decide if (name of child)’s conduct was negligent. 


Notes on Use 


Use this instruction when the jury must decide whether a 
child between 7 and 14 years old was negligent or contributory 
negligent. 


References 


Works By and Through Works v. Allstate Indem. Co., 594 So. 
2d 60 (Ala. 1992) (contributory negligence). 


West’s Key Number Digest, Negligence #230 to 239. 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 35.04 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 32 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 183 to 184. 
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APJI 28.08 CHILD 14 YEARS OLD AND OVER 
[PL] 


Normal children 14 years old and older are presumed to 
have the same ability to decide what should be done in a 
particular situation as adults of ordinary prudence. Because 
of this, the general rules of law that apply to adults apply to 
normal children who are at least 14 years old. 


If you are reasonably satisfied that at the time of the 
event defendant (name of defendant) was a normal child 14 
years old or older, you will decide whether (his/her) conduct 
was negligent. 


Notes on Use 


Use this instruction only when a child is 14 years old and over 
and less than 19 years old, and the capacity of the child is a legiti- 
mate issue. 


Do not use this instruction in cases involving children and 
dangerous instrumentalities or artificial conditions upon land. For 
appropriate instructions in those cases, see APJI 31.11 and APJI 
OlelZ 


References 
Gunnells v. Dethrage, 366 So. 2d 1104 (Ala. 1979) (minor 
engaged in adult activity—driving automobile). The doctrine is 
limited to cases when a minor is driving an automobile. Ricketts v. 
Norfolk Southern Ry. Co., 686 So. 2d 1100 (Ala. 1996). 
West’s Key Number Digest, Negligence €=230 to 239. 


Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 35.04 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 32 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 183 to 184. 
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NEGLIGENCE—SIMPLE APJI 28.09 
APJI 28.09 VOLUNTARY INTOXICATION [PL] 


A person who is voluntarily intoxicated must use the 
same care as a sober person would use in a similar situation. 


Notes on Use 


Use this instruction when there is sufficient evidence that the 
defendant was intoxicated at the time of the event at issue. 


References 


Am. Jur. 2d, Negligence § 182. 
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APJI 28.10 SUDDEN EMERGENCY [PL] 


If defendant (name of defendant) was faced with a sud- 
den emergency, and the emergency was not created by (his/ 
her) negligence, whether (name of defendant)’s conduct is 
negligent is determined (measured) by how a reasonably 
prudent person would have acted in a similar situation. 


Notes on Use 
Use this instruction when sudden emergency is an issue. 
References 


Bettis v. Thornton, 662 So. 2d 256, 257 (Ala. 1995). The doc- 
trine is available to explain why in certain circumstances a person 
is not held to the strict standard of care required of a reasonably 
prudent person acting under ordinary circumstances. There must 
be a sudden emergency and the sudden emergency must not be the 
fault of the person invoking the doctrine. 


Nall v. Tisdale, 581 So. 2d 466 (Ala. 1991). 

Burns v. Martin, 589 So. 2d 147, 149 (Ala. 1991). The sudden 
emergency doctrine is not a defense to a claim of negligence; it 
provides a qualified standard of care by which, in appropriate cir- 
cumstances, a party’s conduct can be measured. 


Whitaker v. Coca-Cola Co. USA, Div. of Coca-Cola Co., 812 So. 
2d 1252 (Ala. Civ. App. 2001). 


West’s Key Number Digest, Negligence €=291 to 295. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 1.02[6] (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 32 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 198 to 209; 833 to 834. 
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NEGLIGENCE—SIMPLE APJI 28.11 


APJI 28.11 ASSUMPTION OTHERS WILL OBEY 
THE LAW [PL] 


Every person has the right to assume that other persons 
will obey the law. (He/she) has the right to act on that as- 
sumption unless it is clear, or by using reasonable care it 
should be clear, that the other person will not obey the law. 
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APJI 28.12 DUTY OWED BY VOLUNTEERS 
(GOOD SAMARITAN RULE) [PL] 


A person must use reasonable care not to harm another 
even when (he/she) is acting as a volunteer. 


Notes on Use 


Use this instruction only in a case when the defendant is not 
within the class of people protected by the Good Samaritan 
Statutes, Ala. Code §§ 6-5-332, 6-5-336, and 6-5-344 (1975) (West’s 
Alabama Code). 
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NEGLIGENCE—SIMPLE APJI 28.13 


APJI 28.13 LIABILITY FOR ASSUMED DUTY 
TO SUPERVISE MINORS [PL] 


Plaintiff (name of plaintiff) says that defendant (name of 
defendant) agreed to supervise (name of minor), and (name 
of defendant) negligently supervised (him/her) and caused 
(name of minor)’s harm. 


When a person agrees to supervise a child, whether for 
pay or not, (he/she) must use reasonable care. If you are rea- 
sonably satisfied that (name of defendant) did not use rea- 
sonable care when supervising (name of child) and the fail- 
ure to use reasonable care caused (him/her) harm, then 
(name of defendant) is responsible for the harm. 


Notes on Use 


Use this instruction when the claim is negligent supervision of 
a child. 


References 
Tolbert v. Tolbert, 903 So. 2d 103 (Ala. 2004). 


Owens v. Lucas, 604 So. 2d 389 (Ala. 1992). The court declined 
to consider, under the facts of the case, whether there is a viable 
claim for negligent supervision separate and apart from negligent 
entrustment. 


St. Paul Mercury Ins. Co. v. Chilton-Shelby Mental Health 
Center, 595 So. 2d 1375 (Ala. 1992) (Maddox, J., dissenting). 


Alfa Mut. Ins. Co. v. Jones, 555 So. 2d 77, n.1 (Ala. 1989). 
Massey v. Wright, 447 So. 2d 169 (Ala. 1984). 


Walker v. Garris, 368 So. 2d 277 (Ala. 1979). Child injured 
when she fell off a flatbed being pulled as a hayride. 


Standifer v. Pate, 291 Ala. 434, 282 So. 2d 261 (1973). The 
first case that recognized a claim for negligent supervision of a 1 
1/2 year old child notwithstanding where the injury occurred. 


Staggs ex rel. Croft v. Sports First, Inc., 819 So. 2d 636 (Ala. 
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Civ. App. 2001) (Crawley, J., dissenting). 
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NEGLIGENCE—SIMPLE APJI 28.14 
APJI 28.14 ACT OF GOD [PL] 


Defendant (name of defendant) says that (he/she/it) is 


not responsible for the harm because it was caused by an 
“act of God.” 


(Name of defendant) must act to guard against the harm 
caused by forces of nature that can be reasonably expected, 
whether they are frequent or infrequent events. (Name of 
defendant) is not responsible for harm caused by forces of 
nature that cannot reasonably be foreseen or guarded 
against. 


If (name of defendant), by using reasonable care, could 
have foreseen and guarded against the harmful effects of 
(describe the event), and did not do so, (name of defendant) 
is responsible for the harm caused to (name of plaintiff). 


Notes on Use 


Use this instruction when the defendant contends that the 
harm was caused by an act of God. Act of God is not an affirmative 
defense. 


References 


Bradford v. Universal Const. Co., Inc., 644 So. 2d 864 (Ala. 
1994). 


Hill Air of Gadsden, Inc. v. Marshall, 526 So. 2d 15 (Ala. 1988). 

Glisson v. City of Mobile, 505 So. 2d 315 (Ala. 1987). 

General Motors Corp. v. Edwards, 482 So. 2d 1176, Prod. Liab. 
Rep. (CCH) P 10888 (Ala. 1985), overruling on other grounds 
recognized, General Motors Corp. v. Jernigan, 883 So. 2d 646, 662 
(Ala. 2008). 

City of Mobile v. Jackson, 474 So. 2d 644 (Ala. 1985). 

Adams v. Sanders, 811 So. 2d 542 (Ala. Civ. App. 2001). 


Warrior & Gulf Navigation Co. v. U.S., 864 F.2d 1550, 1990 
A.M.C. 2522 (11th Cir. 1989). 
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Skandia Ins. Co., Ltd. v. Star Shipping AS, 173 F. Supp. 2d 


1228, 2001 A.M.C. 1527 (S.D. Ala. 2001), affd, 31 Fed. Appx. 201 
(11th Cir. 2001). 
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NEGLIGENCE—SIMPLE APJI 28.15 


APJI 28.15 NEGLIGENT ENTRUSTMENT— 
ACTION BY THIRD PARTY [PL] 


Plaintiff (name of plaintiff) says (he/she) was harmed 
because defendant (name of defendant) negligently entrusted 
(name article or instrumentality) to (name the entrustee) 
and (describe the conduct of the entrustee). To recover dam- 
ages on this claim, (name of plaintiff) must prove to your 
reasonable satisfaction all of the following: 


1. (Name of defendant) had custody or control of the (de- 
scribe the article or instrumentality); 


2. (Name of defendant) did entrust it to (name the 
entrustee); 


3. (Name of entrustee) was incompetent to (use/operate) 
the (name article or instrumentality); 


4. (Name of defendant) knew or by using reasonable 
care should have known that (name the entrustee) was 
incompetent (state why the entrustee is claimed to be 
incompetent); and, 


5. (Name of plaintiff) was harmed because of (name the 
entrustee)’s incompetence. 


Entrust: (Name of defendant, entrustor) entrusts (name 
of entrustee) with (name the article or instrumentality) when 
by words or conduct (he/she) gives permission to use the 
(name of article or instrumentality). 


Incompetent: A person is incompetent if (he/she) is likely 
to use (name article or instrumentality) in a manner involv- 
ing unreasonable risk of harm to (himself/herself) or others. 


Notes on Use 


Use this instruction when the plaintiff claims that he or she 
was harmed because the defendant negligently entrusted an 
article, other than a vehicle, to an incompetent. Define the terms 
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“entrust” and “incompetent” immediately after giving the main 
instruction. 


See APJI 26.10 for the instruction on negligent entrustment of 
a motor vehicle. 


References 


Stanford By and Through Stanford v. Wal-Mart Stores, Inc., 
600 So. 2d 234 (Ala. 1992) (store did not have a duty not to sell a 
particular dart game to a minor). 


Dunaway v. King, 510 So. 2d 5438 (Ala. 1987) (claimed 
negligent entrustment of a pistol and a truck). The elements of a 
cause of action for negligent entrustment of an automobile and 
negligent entrustment of a firearm are the same. 


Wilbanks v. Brazil, 425 So. 2d 1123 (Ala. 1983) (it is not 
negligent to entrust a golf club to an eight year old boy). 


Elledge By and Through Pendergrass v. Mathis, 686 So. 2d 
317 (Ala. Civ. App. 1996) (no evidence produced that an air rifle is 
a dangerous instrument as required in an action for negligent 
entrustment). 

West’s Key Number Digest, Negligence ¢=440. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 6.01 to 6.05 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 33, pp. 197-203 (5th ed. 1984). 


Note, Negligent Entrustment in Alabama, 23 Ala. L. Rev. 733 
(Summer 1971). 


Restatement (Second) of Torts § 390 (1965). 
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NEGLIGENCE—SIMPLE APJI 28.16 
APJI 28.16 RES IPSA LOQUITUR [PL] 


The doctrine of res ipsa loquitur applies to this case. 
This is a Latin phrase that means the thing speaks for itself. 
Under the doctrine, (name of plaintiff) may prove negligence 
by circumstantial evidence. 


(Name of plaintiff) must prove to your reasonable satis- 
faction from the evidence: 


1. That the (thing/place/condition/system) that caused 
(name of plaintiff)’s harm was under (name of defendant)’s 
full control; 


2. That the circumstances of the event are the kind, that 
according to common knowledge and experience, (name of 
plaintiff) could not have been harmed if (name of defendant) 
had used reasonable care; and, 


3. That neither (name of plaintiff)’s conduct nor the 
conduct of third persons caused (name of plaintiff)’s harm. 
But, the evidence need not conclusively exclude all other 
possible explanations why (name of plaintiff) was harmed. 


If (name of plaintiff) proved these things, you may infer, 
but you do not have to infer, that (name of defendant) was 
negligent. 


Approved August 10, 2018 


Notes on Use 


Use this instruction in common tort cases when the defendant 
owes a duty to the plaintiff. If the case involves a common carrier, 
the user should review the case law and determine whether it 
requires the carrier to disprove negligence. 


The instruction assumes the plaintiff claims only one negligent 
actor. 


The trial judge must first determine whether the doctrine of 


35 


APJI 28.16 ALABAMA PATTERN JURY INSTRUCTIONS 


res ipsa loquitur applies. The doctrine permits the jury to infer the 
defendant did not use reasonable care, but the plaintiff must prove 
all the elements of negligence, i.e., causation and harm. 


The doctrine does not apply to slip and fall cases, and it can- 
not be used to establish wanton conduct. 


APJI 28.00, Negligence—Elements of Liability. 
APJI 28.01, Negligence—Definition. 
APJI 15.00, The Evidence—Direct—Circumstantial. 
APJI 15.01, Inference. 

References 


Nettles v. Pettway, Ms. 1814593, 2020 WL 1814593 (Ala. Apr. 
10, 2020). 


George v. Alabama Power Co., 13 So. 3d 360, 365 (Ala. 2008), 
as modified on denial of reh’g, (Jan. 16, 2009). 


Kmart Corp. v. Bassett, 769 So. 2d 282, 286 (Ala. 2000). 


Ex parte Crabtree Indus. Waste, Inc., 728 So. 2d 155 (Ala. 
1998). 


Khirieh v. State Farm Mut. Auto. Ins. Co., 594 So. 2d 1220 
(Ala. 1992). 


Ward v. Forrester Day Care, Inc., 547 So. 2d 410 (Ala. 1989). 


Holmes v. Birmingham Transit Co., 270 Ala. 215, 116 So. 2d 
912, 913 (1959). 


Ala. Power Co. v. Berry, 254 Ala. 215, 116 So. 2d 912, 913 
(1959). 


Pollard v. Williams, 238 Ala. 391, 191 So. 225 (1939). Common 
carrier. 


City of Montgomery v. Patterson, 80 So. 3d 264 (Ala. Civ. App. 
2011). 


Edosomwan v. A.B.C. Daycare and Kindergarten, Inc., 32 So. 
3d 591 (Ala. Civ. App. 2009). 


West’s Key Number Digest, Negligence €=1610 to 1625. 
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1 Ally Windsor Howell, Alabama Personal Injury and Torts, 
$9 1:20 to 1:24,.1:34) 1:4, 4224545. 8:115812"8:16, 8:17, 8:29. 


2 Ally Windsor Howell, Alabama Personal Injury and Torts 
§ 13:16. 


Dan B. Dobbs, et al., The Law of Torts § § 169 to 176 (2d ed. 
2011). 


2 Michael L. Roberts, Alabama Tort Law § 44.04 (6th ed. 2016). 


II Charles W. Gamble & Robert J. Goodwin, McElroy’s 
Alabama Evidence § 456.04 (6th ed. 2009). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts §§ 39, 40 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 1163 to 1374. 
Ala. R. Evid. 301(b)(1). 


Restatement (Torts) Liability for Physical and Emotional 
Harm § 17 (2010). 


David Kane, Probability Theory Meets Res Ipsa Loquitur, 77 
Mich. L. Rev. 1456 (June 1979). 
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APJI 28.17 FINDINGS—ONE PLAINTIFF, ONE 
DEFENDANT [PL] 


Your verdict will be for the plaintiff (name of plaintiff) if 
you are reasonably satisfied from the evidence that the 
defendant (name of defendant) was negligent and (his/her/ 
its) negligence caused (name of plaintiff)’s harm; however, 
your verdict will be for (name of defendant) if you find that 
(name of defendant) was not negligent or (his/her/its) 
negligence did not cause harm to (name of plaintiff). 


Notes on Use 


Use this instruction when contributory negligence is not an 
issue. 


References 


Mobile City Lines, Inc. v. Proctor, 272 Ala. 217, 130 So. 2d 388 
(1961). 


Alabama Power Co. v. Berry, 254 Ala. 228, 48 So. 2d 231 
(1950). 


Garrett v. Louisville & N.R. Co., 196 Ala. 52, 71 So. 685 (1916). 
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Chapter 29 
Wantonness [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 29.00 Wantonness—Defined [PL] 

APJI 29.01 Willful Conduct [PL] 

APJI 29.02 Principal Responsible for Agent’s Wanton Conduct 
[PL] 

APJI 29.03 Outrage—Intentional Infliction of Emotional 
Distress [PL] 


Chapter 29 Conversion Chart 


Third Second 
Edition Edition 
Instruction Instruction 
Number Number 


Wantonness—Defined 29.00 29.00 


Title of Instruction 


Willful Conduct 29:01 29.03 


Principal Responsible for Agent’s Wan- | 29.02 29.02 
ton Conduct 

Outrage—Intentional Infliction of Emo- | 29.03 29.05 
tional Distress 





PREFACE 


Chapter 29 contains plain language instructions on 
wantonness. 
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APJI 29.00 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 29.00 WANTONNESS—DEFINED [PL] 


(Name of defendant)’s conduct is wanton if (he/she) 
consciously acts or fails to act with a reckless or conscious 
disregard of the rights or safety of others, and (he/she) is 
aware that harm will likely or probably result. 


Notes on Use 
Use this instruction to define wanton conduct. 


When wanton conduct is the basis of a claim for punitive dam- 
ages, see Ala. Code § 6-11-20(b)(3) (1975) (West’s Alabama Code). 


References 
Ex parte Capstone Bldg. Corp., 96 So. 3d 77 (Ala. 2012). 


Southeast Environmental Infrastructures, L.L.C. v. Rivers, 12 
So. 3d 32 (Ala. 2008). 


Shiv-Ram, Inc. v. McCaleb, 892 So. 2d 299 (Ala. 2003). 

Alfa Mut. Ins. Co. v. Roush, 723 So. 2d 1250 (Ala. 1998). 

Barber v. Business Products Center, Inc., 677 So. 2d 223 (Ala. 
1996), overruled on other grounds, White Sands Group, L.L.C. v. 
PRS II, LLC, 32 So. 3d 5 (Ala. 2009). 

Hamme v. CSX Transp., Inc., 621 So. 2d 281 (Ala. 1993). 


West’s Key Number Digest, Negligence €=272 to 275, 1040, 
1045, 1516. » 


1 Michael J. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 3.01 to 3.03 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 34 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 24 to 26, 263 to 268. 
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WANTONNESS APJI 29.01 
APJI 29.01 WILLFUL CONDUCT [PL] 


(Name of defendant)’s conduct is willful if the evidence 
shows: 


1. (He/she) was aware that under the circumstances 
(his/her) act(s) or failure to act would cause harm to some- 
one; 


2. (He/she) intended for (his/her) act(s) or (his/her) fail- 
ure to act to cause harm to someone; and 


3. (He/she) caused harm to (name of plaintiff). 


It is not necessary that (name of defendant) intended to 
harm a specific person; it is enough that (he/she) intended 
that (his/her) conduct would harm someone. 


Notes on Use 


Use this instruction when the plaintiff claims the defendant’s 
conduct is willful. 


This instruction can be used in conjunction with APJI 29.00, 
and wanton conduct can be inserted in the appropriate space. 
Because the plaintiff does not have to prove willful conduct by 
direct evidence, the user may also instruct with APJI 15.00 and 
15.01 (Inference of Fact and Inferences). 


Whether the defendant owed a legal duty to the plaintiff is 
always a matter of law to be decided by the trial judge. This 
instruction assumes that the defendant owed a legal duty to the 
plaintiff. 


References 


Hooper v. Columbus Regional Healthcare System, Inc., 956 
So. 2d 1135 (Ala. 2006). 


Louisville & N.R. Co. v. Johns, 267 Ala. 261, 101 So. 2d 265 
(1958). 


Porterfield v. Life & Casualty Co. of Tennessee, 242 Ala. 102, 
5 So. 2d 71 (1941). 
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Feore v. Trammel, 212 Ala. 325, 102 So. 529 (1924) (a willful 
injury and a wanton injury are the moral equivalent but the ele- 
ments are different). 


Parker v. Sutton, 47 Ala. App. 352, 254 So. 2d 425 (Civ. App. 
1971). 


West’s Key Number Digest, Negligence €=272. 


1 Michael L. Roberts and Gregory S. Cusimano, Alabama Tort 
Law § 3.04 (5th ed. 2010). 


W. Page Keeton, et al. Prosser and Keeton on the Law of Torts, 
§ 34 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 257 to 361. 
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WANTONNESS APJI 29.02 


APJI 29.02 PRINCIPAL RESPONSIBLE FOR 
AGENT’S WANTON CONDUCT [PL] 


(Name of defendant) is responsible for (name of plain- 
tiffs harm caused by (name of agent/servant/employee)’s 
wanton conduct if (name of plaintiff) proves to your reason- 
able satisfaction all of the following: 


1. That (name of agent/servant/employee)’s wanton 
conduct caused (name of plaintiff)’s harm; 


2. That (name of agent/servant/employee) was (name 
of defendant)’s (agent/servant/employee); and, 


3. That (name of agent/servant/employee) acted within 
the scope of (his/her) (agency/employment/(insert other rela- 
tionship)) when (he/she) caused (name of plaintiff)’s harm. 


This is true even though the (principal/master/employer) 
did not take an active part in the wanton conduct. 


Notes on Use 


Use this instruction when the plaintiff claims that a defendant 
is liable for the agent’s, et cetera, wanton conduct. However, if the 
plaintiff is claiming punitive damages, the jury must be instructed 
in accordance with Ala. Code § 6-11-27 (1975) (West’s Alabama 
Code). Cf. Cain v. Mortgage Realty Co., Inc., 723 So. 2d 631, 633 
(Ala. 1998) (trial court erroneously instructed jury on § 6-11-27 in 
a wrongful death case). 


References 
Foster v. Floyd, 276 Ala. 428, 163 So. 2d 213 (1964). 


Aggregate Limestone Co. v. Robison, 176 Ala. 338, 342, 161 
So.2d 820, 824 (1964). “The plain meaning of Title 7 § 271 (now 
Ala. Code § 6-5-27 (1975) (West’s Alabama Code) is that where 
proof that an agent committed an intentional, wanton, or negligent 
act while in the line and scope of his employment, liability for such 
act would be imputed to the principal, regardless of the actual 
participation of the principal in the intentional, wanton or 
negligent act or omission under the doctrine of respondeat 
superior.” 
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Cain v. Mortgage Realty Co., Inc., 723 So. 2d 631 (Ala. 1998). 
In this wrongful death case the trial court instructed the jury on 
Ala. Code § 6-11-27 (1975) (West’s Alabama Code). The court re- 
versed because the instruction is erroneous because the only dam- 
ages awarded in a death case are punitive. The court said: “[I]n 
the usual case, a jury may award compensatory damages against a 
principal based on general common-law principles of agency, but 
may award punitive damages only if it finds one of the specific 
criteria listed in § 6-11-27(a).” 723 So. 2d at 633. 


Ala.Code § 6-5-300 (1975) (West’s Alabama Code). 


West’s Key Number Digest, Automobiles €=192(1); Principal 
and Agent ©159(1). 


Am. Jur. 2d, Employment Relationship §§ 381 to 382. 


AA 


WANTONNESS APJI 29.03 


APJI 29.03 OUTRAGE—INTENTIONAL 
INFLICTION OF EMOTIONAL 
DISTRESS [PL] 


Plaintiff (name of plaintiff) says that defendant (name of 
defendant)’s conduct caused (him/her) emotional distress 
(and bodily harm caused by the emotional distress). To re- 
cover damages on this claim, (name of plaintiff) must prove 
to your reasonable satisfaction all of the following: 


1. That (name of defendant) intended to cause (name 
of plaintiff) emotional distress, or (he/she/it) knew or should 
have known that (his/her/its) conduct was likely to cause 
(name of plaintiff) emotional distress; 


2. That (name of defendant)’s conduct was extreme 
and outrageous. (Name of defendant)’s conduct is extreme 
when it is so outrageous in character and so extreme in 
degree that it goes beyond all bounds of decency, and it is 
regarded as atrocious and utterly intolerable in a civilized 
society; 


3. That (name of defendant)’s intentional or reckless 
conduct caused (name of plaintiff) emotional distress; and 


4, That (name of plaintiff)’s emotional distress was so 
severe that no reasonable person could be expected to endure 
it. 


Notes on Use 
Use this instruction to instruct on the tort of outrage. 


The tort of outrage, also labeled intentional infliction of emo- 
tional distress, was first recognized in Alabama in American Road 
Service Co. v. Inmon, 394 So. 2d 361, 118 L.R.R.M. (BNA) 2511 
(Ala. 1980). Since the decision in Inmon, the elements of the tort 
are stated in various ways. This instruction is based on the ele- 
ments stated in Harris v. McDavid, 553 So. 2d 567 (Ala. 1989). 
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References 


Wilson v. University of Alabama Health Services Foundation, 
P.C., 266 So. 3d 674 (Ala. 2017). 


S.B. v. Saint James School, 959 So. 2d 72, 222 Ed. Law Rep. 
444 (Ala. 2006). 


Harrelson v. R.J., 882 So. 2d 317 (Ala. 2003) (tort of outrage is 
same cause of action as intentional infliction of emotional distress). 


McAfee v. Shredders, Inc., 650 So. 2d 871 (Ala. 1994). 


Moore v. Spiller Associated Furniture, Inc., 598 So. 2d 835 
(Ala. 1992) (per curiam). 


Perkins v. Dean, 570 So. 2d 1217 (Ala. 1990). 


Continental Cas. Ins. Co. v. McDonald, 567 So. 2d 1208 (Ala. 
1990). 


Busby v. Truswal Sys. Corp., 551 So.2d 332 (Ala. 1989). 
Whitt v. Hulsey, 519 So. 2d 901 (Ala. 1987). 


Rice v. United Ins. Co. of America, 465 So. 2d 1100, 36 Fair 
Empl. Prac. Cas. (BNA) 1641, 118 L.R.R.M. (BNA) 2516 (Ala. 1984). 


The American Road Service Co. v. Inmon, 394 So. 2d 361, 118 
L.R.R.M. (BNA) 2511 (Ala. 1980). 


Restatement (Second) Torts § 46 (1963). 


West’s Key Number Digest, Damages ¢50.10, and 57.21; 
Dead Bodies <9. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law Chapter 23 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on The Law of 
Torts § 12 (5th ed. 1984). 


Jenelle M. Marsh, Alabama Law of Damages § 36.41 (6th ed. 
2012). 


Am. Jur. 2d, Fright §§ 12 to 15, 31. 
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Chapter 30 
Contributory Negligence [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 30.00 Contributory Negligence [PL] 

APJI 30.01 Subsequent Contributory Negligence [PL] 
APJI 30.02 Voluntary Intoxication [PL] 

APJI 30.03 Assumption of the Risk—Elements [PL] 
APJI 30.04 Child Under 7 Years Old [PL] 

APJI 30.05 Child Between 7 and 14 Years Old [PL] 
APJI 30.06 Child 14 Years Old and Over [PL] 

APJI 30.07 Contributory Negligence Per Se [PL] 

APJI 30.08 Contributory Negligence of Passenger [PL] 


Chapter 30 Conversion Chart 


















Third Second 






Title of Instruction Edition Edition 
Instruction Instruction 
Number Number 





Contributory Negligence 30.00 oniou 30.01, 


Subsequent Contributory Negligence 30.01 30.03 
Voluntary Intoxication 30.02 30.04 
Assumption of the Risk 30.03 | 30.05 


Child Under 7 Years Old 30.04 30.06 
Child Between 7 and 14 Years Old 30.05 30.07 








Child 14 Years Old and Over 30.06 _ 30.08 


Contributory Negligence Per Se 30.07 30.09 
Contributory Negligence Of Passenger 30.08 30.10 






PREFACE 


Chapter 30 contains plain language instructions on contribu- 
tory negligence. 


47 


APJI 30.00 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 30.00 CONTRIBUTORY NEGLIGENCE 
[PL] 


Defendant (name of defendant) says that the plaintiff 
(name of plaintiff)’s conduct was negligent and that it was a 
cause of (his/her) harm. This is called contributory negligence 
and is a defense to (name of plaintiff)’s claim that (name of 
defendant) was negligent. Contributory negligence is the 
failure to use reasonable care to prevent harm to oneself. 


To prove this defense, (name of defendant) must prove 
to your reasonable satisfaction all of the following: 


1. That (name of plaintiff) was negligent; and 


2. That (name of plaintiff)’s negligence was a cause of 
(his/her) harm. 


If (name of plaintiff)’s conduct was contributory negli- 
gence, (he/she) cannot recover on (his/her) claim that (name 
of defendant) was negligent. 


Notes on Use 


Use this instruction when the defendant has pleaded contribu- 
tory negligence. The instruction defines contributory negligence, 
and explains who has the burden of proof and the effect of proving 
the defense. It combines former APJI 30.00, 30.01, and 30.02 into 
one instruction. 


References 


Sessions v. Nonnenmann, 842 So. 2d 649 (Ala. 2002). The proof 
required for establishing contributory negligence as a matter of 
law should be distinguished from an instruction given to a jury 
when determining whether a plaintiff failed to exercise reasonable 
care. A jury determining whether a plaintiff has been guilty of con- 
tributory negligence must only decide whether the plaintiff failed 
to exercise reasonable care. 


See H.R.H. Metals, Inc. v. Miller ex rel. Miller, 833 So. 2d 18 
(Ala. 2002). 
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CONTRIBUTORY NEGLIGENCE APJI 30.00 


Hannah v. Gregg, Bland & Berry, Inc., 840 So. 2d 839 (Ala. 
2002). 


Cackowski v. Wal-Mart Stores, Inc., 767 So. 2d 319 (Ala. 2000). 

Slade v. City of Montgomery, 577 So. 2d 887 (Ala. 1991). 

Bohannon v. Driskell, 519 So. 2d 1314 (Ala. 1988). Contribu- 
tory negligence is an affirmative defense. However, it is error to 
instruct the jury that the “slightest degree” of contributory 
negligence will bar the plaintiffs claim for negligence. 

Cooper v. Bishop Freeman Co., 495 So. 2d 559, Prod. Liab. 
Rep. (CCH) P 11152 (Ala. 1986), overruled on other grounds, 
Burlington Northern R. Co. v. Whitt, 575 So. 2d 1011 (Ala. 1990). 


Kanellis v. Pacific Indem. Co., 917 So. 2d 149 (Ala. Civ. App. 
2005). 


West’s Key Number Digest, Negligence €°452, 453, 530(1), 
547, 13808, 1531, 1541, 1571, 1602, 1741, 1742; Death <=58(1). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 2.01 to 2.02 and 2.10 (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 65 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 797, 799, 800, 803, 807, 808, 811, 
812, 819, 820, 821, 822, 824, 825, 851, 853, 940. 
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APJI 30.01 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 30.01 SUBSEQUENT CONTRIBUTORY 
NEGLIGENCE [PL] 


Defendant (name of defendant) says that even if his 
conduct was subsequent negligence, plaintiff (name of 
plaintiff) cannot recover damages because of (his/her) 
negligent conduct after (name of defendant) was negligent. 


To prove this defense (name of defendant) must prove to 
your reasonable satisfaction all the following: 


1. (Name of plaintiff) knew (he/she) was in a dangerous 
position, 


2. (Name of plaintiff) failed to use reasonable care to 
avoid harm at the same time or after (name of defendant) 
was subsequently negligent; and, 


3. (Name of plaintiff)’s failure to use reasonable care 
was a cause of (his/her) harm. 


Notes on Use 


Use this instruction when there is sufficient evidence that the 
plaintiffs conduct was subsequent negligence. 


See APJI 28.04, Subsequent Negligence. 
References 
Dees v. Gilley, 339 So. 2d 1000 (Ala. 1976) (evidence did not 
support finding as a matter of law that the decedents’ conduct was 
subsequent contributory negligence). 


West’s Key Number Digest, Negligence €°530(1). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 2.06[5] (5th ed. 2010). 


Am. Jur. 2d, Negligence §§ 807, 833, 834. 
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CONTRIBUTORY NEGLIGENCE APJI 30.02 
APJI 30.02 VOLUNTARY INTOXICATION [PL] 


A person who is voluntarily intoxicated must use the 
same care as a sober person would use in a similar situation. 


Notes on Use 


Use this instruction when there is sufficient evidence that the 
plaintiff was involuntarily intoxicated when defendant says the 
plaintiffs conduct was contributory negligence. 


If the evidence indicates that the plaintiff was involuntarily 
intoxicated, a special instruction must be drafted. 


References 
West’s Key Number Digest, Negligence €239, 535(14). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 2.03[1] (5th ed. 2010). 


Am. Jur. 2d, Negligence §§ 858, 859. 
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APJI 30.03 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 30.03 ASSUMPTION OF THE RISK— 
ELEMENTS [PL] 


Defendant (name of defendant) says that plaintiff (name 
of plaintiff) cannot recover damages because (name of 
plaintiff/name of deceased) voluntarily assumed the risk 
that (he/she) would be harmed. 


To prove this defense, (name of defendant) must prove 
to your reasonable satisfaction all the following: 


1. (Name of plaintiff/name of deceased) knew of the 
danger that (he/she) says caused (his/her) harm; 


2. (He/she) appreciated the risk of harm caused by the 
danger; and, 


3. (He/she) voluntarily took that risk. 


If (name of defendant) proved this defense, you must 
find for (name of defendant) on (name of plaintiff/name of 
deceased)’s claim for negligence. 


Notes on Use 


Use this instruction when the defendant has pleaded assump- 
tion of the risk and there is sufficient evidence to support a valid 
assumption of the risk defense. 


References 
Serio v. Merrell, Inc., 941 So. 2d 960 (Ala. 2006). 


Lyons v. Walker Regional Medical Center, Inc., 868 So. 2d 
1071 (Ala. 2003). 


Ammons ex rel. Wausau Ins. Co. v. Tesker Mfg. Corp., 853 So. 
2d 210 (Ala. 2002). 


Sessions v. Nonnenmann, 842 So. 2d 649 (Ala. 2002). 


H.R.H. Metals, Inc. v. Miller ex rel. Miller, 833 So. 2d 18 (Ala. 
2002). 
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CONTRIBUTORY NEGLIGENCE APJI 30.03 


Ridgeway v. CSX Transp., Inc., 723 So. 2d 600 (Ala. 1998). 
Mclsaac v. Monte Carlo Club, Inc., 587 So. 2d 320 (Ala. 1991). 
Knight v. Alabama Power Co., 580 So. 2d 576 (Ala. 1991). 
Kelton v. Gulf States Steel, Inc., 575 So. 2d 1054 (Ala. 1991). 
Watters v. Bucyrus-Erie Co., 537 So. 2d 24 (Ala. 1989). 


Campbell v. Robert Bosch Power Tool Corp., 795 F. Supp. 1093 
(M.D. Ala. 1992). 


West’s Key Number Digest, Automobiles €246(58). 

West’s Key Number Digest, Negligence 452, 503, 506(1, 8), 
550; 551 to 70, 1140, 12042) 205¢7), 1811 to 15, 17138, 1714, 
te 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 2.04 (5th ed. 2010). 


W. Page Keeton, et al., Prosser & Keeton on the Law of Torts 
§ 68 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 808, 809, 820. 
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APJI 30.04 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 30.04 CHILD UNDER 7 YEARS OLD [PL] 


If you are reasonably satisfied that (name of child) was 
under 7 years old at the time of the event, you cannot find 
that (his/her) conduct was contributory negligence. 


Notes on Use 


Use this instruction when the age of the child is an issue. If 
the evidence is that the child was under 7 when the event oc- 
curred, this instruction is not necessary because the court will rule 
as a matter of law. 


References 


West’s Key Number Digest, Negligence #230, 239, 502(1), 
535(1), 535(2), 535(6), 585(4) to 535(6), 1531; Infants 61. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 2.03[1] (5th ed. 2010). 


W. Page Keeton, et al., Prosser and Keeton on the Law of 
Torts § 32 (5th ed. 1984). 


Am. Jur. 2d, Negligence §§ 865 to 880. 
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CONTRIBUTORY NEGLIGENCE APJI 30.05 


APJI 30.05 CHILD BETWEEN 7 AND 14 YEARS 
OLD [PL] 


A child between 7 and 14 years old is presumed to lack 
the caution, judgment and appreciation of danger that an 
average 14 year old has. Therefore, you must presume that 
(name of child)’s conduct was not contributory negligence. 


But, if you are reasonably satisfied that at the time of 
the event (name of child) had the caution, judgment and ap- 
preciation of danger that an average 14 year old has, you 
must then decide if (his/her) conduct was contributory 
negligence. 


Notes on Use 


Use this instruction when the jury must decide whether a 
child between 7 and 14 years old was contributory negligent. 


Do not use this instruction in cases involving children and 
dangerous instrumentalities or artificial conditions upon land. The 
appropriate instructions in those cases are stated in APJI 31.09 
and APJI 31.10. Laster ex rel. Laster v. Norfolk Southern Ry. Co., 
Inc., 13 So. 3d 922 (Ala. 2009). 


See note on use in APJI 28.07. 
References 


Laster ex rel. Laster v. Norfolk Southern Ry. Co., Inc., 13 So. 
3d 922 (Ala. 2009). 


Works By and Through Works v. Allstate Indem. Co., 594 So. 
2d 60 (Ala. 1992). 


West’s Key Number Digest, Negligence €535(5), 535(6), 
535(8); Infants 61. 


Am. Jur. 2d, Negligence §§ 865 to 880. 
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APJI 30.06 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 30.06 CHILD 14 YEARS OLD AND OVER 
[PL] 


Normal children 14 years old and older are presumed to 
have the same ability to decide what should be done in a 
particular situation as adults of ordinary prudence. Because 
of this, the general rules of law that apply to adults apply to 
normal children who are at least 14 years old. 


If you are reasonably satisfied that at the time of the 
event (name of child) was a normal child 14 years old or 
older, you will decide whether (his/her) conduct was contrib- 
utory negligence. 


Notes on Use 


Use this instruction when a child is 14 years old and over and 
less than 19 years old, and the capacity of the child is a legitimate 
issue. 


Do not use this instruction in cases involving children and 
dangerous instrumentalities or artificial conditions upon land. For 
appropriate instructions in those cases, see APJI 31.09 and APJI 
31.10. 

References 
Ricketts v. Norfolk So. Ry. Co., 686 So. 2d 1100 (Ala. 1996). 


West’s Key Number Digest, Negligence €535(4) to 535(8), 
1016, 1298(2); Infants <=61. 


Am. Jur. 2d, Negligence §§ 865 to 880. 
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CONTRIBUTORY NEGLIGENCE APJI 30.07 


APJI 30.07 CONTRIBUTORY NEGLIGENCE 
PER SE [PL] 


See Motor Vehicles, APJI 26.23. 
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APJI 30.08 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 30.08 CONTRIBUTORY NEGLIGENCE OF 
PASSENGER [PL] 


See Motor Vehicles, APJI 26.24. 
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Chapter 31 
Premises Liability [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 31.00 


APJI 31.01 
APJI 31.02 


APJI 31.03 


APJI 31.04 
APJI 31.05 


APJI 31.06 
APJI 31.07 
APJI 31.08 


APJI 31.08A 


APJI 31.09 


APJI 31.10 


APJI 31.11 


APJI 31.12 


Premises Liability—Elements of Liability Simple 
Slip and Fall or Trip and Fall [PL] 

Invitee—Defined [PL] 

Invitee—Constructive Notice—Foreign Object or 
Substance on Floor [PL] 

Invitee—Duty Owed—Rainwater, Snow on Floor 
[PL] 

Invitee—Open and Obvious Defense [PL] 

Premises Liability—Licensee—Elements of 
Liability [PL] 

Premises Liability—Trespasser—Definition [PL] 

Trespasser—Duty Owed [PL] 

Adult Trespasser—Harm Caused When 
Committing a Crime Involving Moral Turpitude 
[PL] 

Land Owners’ and Agents’ Liability/Immunity— 
Ala. Code § 6-5-346 (1975) (West’s Alabama Code) 
[PL] 

Dangerous Instrumentality Doctrine Child 
Licensees and Trespassers [PL] 

Dangerous Instrumentality Age of Child and 
Capacity to Know of Danger or Appreciate Risk 
[PL] 

Limitation on Landowner’s Liability Non- 
Commercial Recreational Land Use—Ala. Code 
§§ 35-15-20 to 28 (1975) (West’s Alabama Code) 
[PL] 

Limitation on Landowner’s Liability—Public Non- 
commercial Recreational Use—Failure To Warn 
Or Guard—Ala. Code § 35-15-24 (1975) (West’s 
Alabama Code) [PL] 
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ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 31.13 Landowners Protection Act—Ala. Code § 35-15-40 
(1975) (West’s Alabama Code) [PL] 


APJI 31.14 to 31.19 Reserved 


Chapter 31 Conversion Chart 


















Third Second 
















Title of Instruction Edition Edition 
Instruction Instruction 
Number Number 






new and old 
31.02 dis- 
cussed in 
Notes on Use 


Premises Liability—Elements of Liabil- 
LLY an Slip and Fall or Trip and 
a 


31.00 


Invitee Defined 31.01 31.00 
Invitee—Constructive Notice—Foreign 31.02 31.01C, 2010 
Object or Substance on Floor Cum. Supp. 
Invitee—Duty Owed—Rainwater, Snow | 31.03 31.01D, 2010 
on Floor Cum. Supp. 
Invitee—Hidden Danger—Open and 31.04 31.01A, 2010 
Obvious Defense Cum. Supp. 
Premises Liability—Licensee—Ele- 31.05 31.03; .04; 
ments of Liability .05; & .06 


Premises Liability—Trespasser—Defi- 31.06 31.07 
nition 


Trespasser—Duty Owed 31.07 31.08 
Adult Trespasser—Harm Caused When | 31.08 New 
Committing a Crime Involving Moral 
Turpitude 
Dangerous Instrumentality Doctrine— 31.09 31.11 
Child Licensees and Trespassers 
Dangerous Instrumentality—Age of ea AG) 3112 
Child and Capacity To Know Of Dan- 
ger or Appreciate Risk 
Limitation of Landowner’s Liability— S11 31.93 
Non-Commercial Recreational Land 
SistZ 31.94 
Public Non-Commercial Recreational 
Land Use—Failure to Warn or Guard 
Landowners Protection Act 31.13 New 
RESERVED 31942311901 | SAS Tee 























Use 
Limitation of Landowner’s Liability— 
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PREMISES LIABILITY APJI 31.00 


APJI 31.00 PREMISES LIABILITY—ELEMENTS 
OF LIABILITY SIMPLE SLIP AND 
FALL OR TRIP AND FALL [PL] 


Plaintiff (name of plaintiff) says (he/she) was an invitee 
in defendant (name of defendant)’s (describe the premises, 
e.g. store, shop, warehouse, sidewalk, parking lot, etc.), and 
(he/she) was harmed when (describe the occurrence, e.g. 
slipped on —_, tripped on or over _). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all of the 
following: 


1. That (name of plaintiff) was an invitee (in/on) (de- 
scribe the premises); 


(He/she) was an invitee if (he/she) was in (describe the 
premises) at the expressed or implied invitation of (name 
of defendant), and (name of plaintiff) was there for a 
business purpose or for (name of defendant)’s material 
benefit. 


2. That the (describe the premises or area where the 
harm occurred) was not in a reasonably safe condi- 
tion because (describe the condition); 


3. That (name of defendant) (knew), or should have 
known about the condition, or (name of defendant) 
was at fault in not discovering the condition; 


4, (Name of plaintiff) was harmed; and, 


5. That (name of defendant)’s (negligent/wanton) fail- 
ure to keep the (describe the premises) in a reason- 
ably safe condition caused (name of plaintiff)’s harm. 


If (name of plaintiff) proves these things you will find 
for (him/her) and determine what amount of money will 
fairly and reasonably compensate (him/her) for the harm. If 
(name of plaintiff) does not prove all of these things, you will 
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find for (name of defendant). 


Notes on Use 


Use this instruction as the base instruction in a simple slip or 
trip and fall case. The definition of “invitee” is stated in APJI 31. 
01; however, in keeping with plain language principles that a word 
is defined immediately after it is used, the definition is included in 
this instruction. 


Duty 


The general duty of the store keeper to an invitee is to use 
reasonable care to keep the premises in a reasonably safe 
condition. Vargo v. Warehouse Groceries Management, Inc., 529 
So. 2d 986 (Ala. 1988). Whether a duty is owed is always a ques- 
tion for the trial court; therefore, it is not specifically defined in 
this or a separate instruction. Rather, it is set out in paragraph 
numbered 5 of the instruction. The Committee suggests that the 
jury not be told about duty as such, and that it be interwoven in 
the instruction. 


If the trial judge believes the jury should be instructed about 
duty in greater detail, the Committee recommends the judge 
instruct the jury, as follows: 


(Name of defendant) must keep (describe the premises) in a 
reasonably safe condition for invitees. (Name of defendant) must 
warn invitees about any dangers that (name of defendant) knows 
about or should know about and an invitee does not know. 


In Daniels v. Wiley, Ms. 1190208, 2020 WL 3478593 (Ala. 
June 26, 2020), the Court held if a dangerous condition is open 
and obvious, the invitor does not have a duty to warn the invitee 
about the condition. The Court overruled several named cases, 
and, potentially, other cases “citing, quoting, and/or applying the 
Restatement (Second) of Torts § 343A [that] may hold otherwise, 
... . Daniels at *9. 


Scope of the invitation 


A plaintiffs legal status changes when he or she exceeds the 
scope of the invitation. The scope of an invitation relates to area 
and it can relate to time. Generally, the status changes from 
invitee to licensee, and the corresponding duty of care changes. 
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PREMISES LIABILITY APJI 31.00 


Winn-Dixie, Montgomery, Inc. v. Cox, 284 Ala. 362, 224 So. 2d 908 
(1969). See APJI 31A.01. 


Rain water and snow cases 


When the plaintiff claims that he or she slipped on rainwater 
or snow on the floor and does not claim that the floor was 
defectively designed or built, the trial judge must supplement this 
instruction to fully explain the storekeeper’s responsibility. This is 
because “[a] fall caused by snow or rain is distinguishable from a 
fall resulting from some other object as in the usual slip and fall 
case.” Gulas v. Ratliff, 283 Ala. 299, 303, 216 So. 2d 278, 281 (1968). 
Supplement this instruction with APJI 31.03. 


References 
Dolgencorp, Inc. v. Hall, 890 So. 2d 98 (Ala. 2003). 
Hampton v. Bruno’s, Inc., 646 So. 2d 597, 601 (Ala. 1994). 
Logan v. Winn-Dixie Atlanta, Inc., 594 So. 2d 83 (Ala. 1992). 


Pittman v. Hangout in Gulf Shores, LLC, 293 So. 3d 937 (Ala. 
Civ. App. 2019). 


Ervin v. Excel Properties, Inc., 831 So. 2d 38 (Ala. Civ. App. 
2001). 


West’s Key Number Digest, Negligence ¢1561 to 1572, 1592 
to 1604, 1705 to 1719, 1733 to 1747. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 8.01 to 8.03 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability $$ 4.1 to 4.5, 
Ansud314.4918554.19(1976). 


Am. Jur. 2d, Premises Liability §§ 352 to 1090. 
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APJI 31.01 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 31.01 INVITEE—DEFINED [PL] 


(Name of plaintiff) was an invitee if (he/she) was (in/on) 
(describe the premises) at the expressed or implied invita- 
tion of (name of defendant), and (name of plaintiff) was there 
for a business purpose or for (name of defendant)’s material 
benefit. 


Notes on Use 


This instruction can be used as written or as used in APJI 31. 
00. 


References 


See references at APJI 31.00. 
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PREMISES LIABILITY APJI 31.02 


APJI 31.02 INVITEE—CONSTRUCTIVE 
NOTICE—FOREIGN OBJECT OR 
SUBSTANCE ON FLOOR [PL] 


(Name of plaintiff) does not always have to present 
direct evidence of how long (describe the foreign object or 
substance) has been on the floor. You can infer the length of 
time (describe the foreign object or substance) has been on 
the floor based on its nature and condition. 


Notes on Use 


Use this instruction in the appropriate case to supplement 
APJI 31.00 when the jury must be instructed on constructive 
notice. 


See APJI 15.00, Inference of Fact Defined, and APJI 15.01, 
Inferences. 


References 


Speer v. Pin Palace Bowling Alley, 599 So. 2d 1140, 1144 (Ala. 
1992). 


Dunklin v. Winn-Dixie of Montgomery, Inc., 595 So.2d 1992). 
Kenney v. Kroger Co., 569 So. 2d 357, 359 (Ala. 1990). 


Vargo v. Warehouse Groceries Management, Inc., 529 So. 2d 
986 (Ala. 1988). 


Cash v. Winn-Dixie Montgomery, Inc., 418 So. 2d 874 (Ala. 
1982). 


West’s Key Number Digest, Negligence €71087 to 1089. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.03[1] (5th ed. 2010). 


Ally W. Howell, Alabama Personal Injury and Torts §§ 4:11, 
4:12, 4:19, 4:26 (2012 ed.). 


Joseph A. Page, The Law of Premises Liability § 4.8 (1976). 


II Charles W. Gamble & Robert J. Goodwin, McElroy’s 
Alabama Evidence § 21.01(8) (6th ed. 2009). 
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Am. Jur. 2d, Premises Liability §§ 37 to 38. 
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PREMISES LIABILITY APJI 31.03 


APJI 31.03 INVITEE—DUTY OWED— 
RAINWATER, SNOW ON FLOOR 
[PL] 


(Name of defendant) does not have to keep the floor 
completely free of (water, snow). But, when there are 
unusual accumulations of (water, snow) on the floor or other 
circumstances, (name of defendant) may have to take affir- 
mative steps to make the store reasonably safe for (name of 
plaintiff)’s use. When there are unusual accumulations, 
(name of defendant) does not have to clear the water as fast 
as it accumulates. 


You must decide if there were unusual accumulations of 
(water, snow) on the floor (or other conditions) that made the 
store unsafe, and if so, whether (name of defendant) was 
(negligent, wanton) if (he/she/it) did not take steps to correct 
the condition or warn about the condition. 


Notes on Use 
Use this instruction as a supplement to APJI 31.00 when the 


plaintiff claims he or she slipped in rainwater or snow on the floor 
and does not claim that the floor is defectively designed or built. 


References 


Strahsburg v. Winn-Dixie Montgomery, Inc., 601 So. 2d 916 
(Ala. 1992). 


Wal-Mart Stores, Inc. v. White, 476 So. 2d 614 (Ala. 1985). 
Terrell v. Warehouse Groceries, 364 So. 2d 675 (Ala. 1978). 
Gulas v. Ratliff, 283 Ala. 299, 216 So. 2d 278 (1968). 


Boyd v. Wal-Mart Stores, Inc., 710 So. 2d 1258 (Ala. Civ. App. 
1997). 


Hartzog v. Compass Bank, 686 So. 2d 325 (Ala. Civ. App. 1996). 
Katrensky v. U.S., 732 F. Supp. 2d 1194 (M.D. Ala. 2010). 


Street v. Drury Inns, Inc., 2009 WL 4041901 (S.D. Ala. 2009). 
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West’s Key Number Digest, Negligence €#1131 to 1135. 


2 Michael L. Roberts and Gregory S. Cusimano, Alabama Tort 
Law § 8.03[8] (5th ed. 2010). 


1 Ally W. Howell, Alabama Personal Injury and Torts § 4.11. 


Joseph A. Page, The Law of Premises Liability §§ 7.2, 7.6, 
7,10(b), 7.11,.9.14, 9.15, 10.9 (1976). 


3 Louis Lehr, Premises Liability § 47.12 (8d ed. 2002). 
Am. Jur. 2d, Premises Liability §§ 493, 529. 
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APJI 31.04 INVITEE—OPEN AND OBVIOUS 
DEFENSE [PL] 


Plaintiff (name of plaintiff) says (he/she) was harmed by 
a dangerous condition (describe the condition), and (name of 
defendant) failed to warn (name of plaintiff) about the 
condition. (Name of defendant) says that the condition, if it 
existed, was open and obvious or that if (name of plaintiff) 
had used reasonable care, (he/she) would have recognized 
the danger. 


(Name of defendant) must keep (describe the premises) 
in a reasonably safe condition for use by (name of plaintiff), 
but if a danger exists and (name of defendant) knows about 
or should know about the danger, (he/she/it) must warn 
(name of plaintiff) about it. 


However, (name of defendant) does not have to warn 
(name of plaintiff) about a danger that is open and obvious, 
or a danger that (name of plaintiff) would have recognized if 
(he/she) had used reasonable care. 


This is called the open and obvious defense, and it is a 
defense to (name of plaintiff)’s claim that (name of defendant) 
failed to warn about the danger. 


To prove this defense, (name of defendant) must prove 
to your reasonable satisfaction: 


1. That (name of plaintiff) was aware of the condition 
and appreciated the danger it involved, or, 


2. (Name of plaintiff) would have recognized the danger 
presented by the condition if (he/she) had used rea- 
sonable care. 


If (name of defendant) proves this defense, (name of 
plaintiff) cannot recover on (his/her) claim that (he/she) was 
harmed by a dangerous condition. 


Revised Sept. 11, 2020 
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Notes on Use 


Use this instruction when the jury must determine whether 
the owner or possessor of property must warn an invitee about a 
dangerous condition. Daniels v. Wiley, Ms. 1190208, 2020 WL 
3478593 (Ala. June 26, 2020). If the jury determines the defendant 
owed a duty to an invitee, only then can the jury consider any 
other affirmative defenses the defendant pleaded. 


The instruction replaces APJI 31.01A (Third Ed. 2019-2020) 


References 


Daniels v. Wiley, Ms. 1190208, 2020 WL 3478593 (Ala. June 
26, 2020). If a dangerous condition is open and obvious, the invitor 
does not have a duty to warn the invitee about the condition. The 
Court overruled several named cases, and, potentially, other cases 
“citing, quoting, and/or applying the Restatement (Second) of Torts 
§ 343A [that] may hold otherwise,. . . .” Daniels at *9. 

Dolgencorp, Inc. v. Taylor, 28 So. 3d 737 (Ala. 2009). 

Barnwell v. CLP Corporation, 235 So. 3d 238 (Ala. 2017). 

Jones Food Co., Inc. v. Shipman, 981 So. 2d 355 (Ala. 2006). 

Ex parte Neese, 819 So. 2d 584 (Ala. 2001). 

Ex parte Kraatz, 775 So. 2d 801 (Ala. 2000). 


Ex parte Industrial Distribution Services Warehouse, Inc., 709 
So. 2d 16 (Ala. 1997). 


Ex parte Mountain Top Indoor Flea Market, Inc., 699 So. 2d 
158 (Ala. 1997). 


Ex parte Gold Kist, Inc., 686 So. 2d 260 (Ala. 1996). 
Williams v. Bruno’s Inc., 632 So. 2d 19 (Ala. 1998). 
Quillen v. Quillen, 388 So. 2d 985 (Ala. 1980). 


Lamson & Sessions Bolt Co. v. McCarty, 234 Ala. 60, 173 So. 
388 (1937). 


Pittman v. Hangout in Gulf Shores, LLC, 293 So. 3d 937, 939 
(Ala. Civ. App. 2019). 
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Cotten v. St. Bernard Preparatory School, 20 So. 3d 157, 250 
Ed. Law Rep. 837 (Ala. Civ. App. 2009). 


Edwards v. Intergraph Services Co., Inc., 4 So. 3d 495 (Ala. 
Civ. App. 2008). 


Harley v. Bruno’s Supermarkets, Inc., 888 So. 2d 525 (Ala. 
Civ. App. 2004). 


West’s Key Number Digest, Negligence #1012, 1286. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.03[7] (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability § 4.6(b) (1976). 
Am. Jur. 2d, Premises Liability §§ 170 to 183. 
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APJI 31.05 PREMISES LIABILITY— 
LICENSEE—ELEMENTS OF 
LIABILITY [PL] 


Plaintiff (name of plaintiff) says (he/she) was a licensee 
(in, on) defendant (name of defendant)’s (describe the 
premises or property) and (he/she) was harmed when (de- 
scribe the occurrence). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all of the 
following: 


1. That (name of plaintiff) was a licensee (in, on) (de- 
scribe the premises or property); | 


(He/she) was a licensee if (he/she) was there because 
(name of defendant) (invited (him/her)) (consented to (his/ 
her) presence) (acquiesced to (his/her) presence). Addition- 
ally, (name of plaintiff) must have been there for (his/her) 
own benefit, convenience, pleasure, or social reasons that 
have no business or commercial purpose. 


2. That (name of defendant)’s conduct was (willful) 
(wanton), 


or 


That (name of defendant) was negligent after (he/she) 
discovered (name of plaintiff) in a dangerous position; and 


3. That (name of defendant)’s (wanton) (willful) 
(negligent) conduct was a cause of (name of plaintiff)’s harm. 


If (name of plaintiff) proves these things you will find 
for (him/her) and determine what amount of money will 
fairly and reasonably compensate (him/her) for the harm. If 
(name of plaintiff) does not prove all of these things, you will 
find for (name of defendant). 
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Notes on Use 


Use this instruction when plaintiff claims he or she had the 
legal status of a licensee and was harmed on the defendant’s 
premises or property, and the harm results from a condition on the 
premises or property. Do not use this instruction when the 
defendant’s active negligent or wanton conduct causes plaintiff's 
harm. 


When a licensee is harmed by a condition on the land, the law 
of premises liability applies; however, when the licensee is harmed 
because of the defendant’s active negligence, traditional negligence 
standards apply. Lilya v. Greater Gulf State Fair, Inc., 855 So. 2d 
1049 (Ala. 2003); Baldwin v. Gartman, 604 So. 2d 347 (Ala. 1992); 
Orr By and Through Orr v. Turney, 535 So. 2d 150 (Ala. 1988). 


Do not use this instruction in a case when the Recreational 
Use Statute, Ala. Code §§ 35-15-1 to 5 (1975) (West’s Alabama 
Code), applies. Use either APJI 31.11 or 31.12 when it applies. 


Definitions and duty of care 


The cases generally state that the duty of the owner or oc- 
cupant of premises to a licensee is not to willfully or wantonly 
injure him, nor negligently injure him after discovering he is in a 
position of peril. 


The instruction combines the definitions of a licensee and 
social guest and the duty of care owed a licensee into one elements 


instruction. The former instructions on these points, APJI 31.03, 
31.04, 31.05 and 31.06, are deleted from this publication. 


Negligence is defined in APJI 28.01. Wantonness and Willful 
Conduct are defined in APJI 29.00 and 29.01. 


References 
Tuders v. Kell, 739 So. 2d 1069 (Ala. 1999). 


Central Parking System of Alabama, Inc. v. Steen, 707 So. 2d 
226 (Ala. 1997). 


Copeland By and Through Copeland v. Pike Liberal Arts 
School, 553 So. 2d 100, 57 Ed. Law Rep. 1073 (Ala. 1989). 


Ingram v. Akwell Industries, Inc., 406 So. 2d 897 (Ala. 1981). 
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West’s Key Number Digest, Negligence €1040(3) to 1040(4). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law 8§ 8.02, 8.04 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability §§ 3.1 to 3.21 
(1976). 


Am. Jur. 2d, Premises Liability §§ 18, 111. 
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APJI 31.06 PREMISES LIABILITY— 


TRESPASSER 
—DEFINITION [PL] 


Plaintiff (name of plaintiff) trespassed on (name of 
defendant)’s (describe premises or property) if: 


ih. 


(He/she) went (in/on) (describe premises or property) 
without (name of defendant)’s invitation or permis- 
sion; or 


(He/she) was invited or permitted to be (in/on) (de- 
scribe premises or property) but stayed (in/on) (de- 
scribe premises or property) after the invitation or 
permission expired; or 


(He/she) was invited into or permitted to be in a 
specific area of (describe premises or property) and 
went into an area that (he/she) was not invited or 
permitted to enter. 


Notes on Use 


Use this instruction to define a child or adult “trespasser”. 


References 


Tuders v. Kell, 739 So. 2d 1069 (Ala. 1999). 


Central Parking System of Alabama, Inc. v. Steen, 707 So. 2d 
226 (Ala. 1997). 


Alexander v. Letson, 242 Ala. 88, 7 So.2d 33 (1942). 


Foust v. Kinney, 202 Ala. 392, 80 So. 474 (1918). 


Snedecor v. Pope, 143 Ala. 275, 39 So. 318 (1905). 


West’s Key Number Digest, Negligence ©1045(2). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 8.05, 8.06 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability § 2.2 (1976). 
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Am. Jur. 2d, Premises Liability § 121. 
Am. Jur. 2d, Trespass § 52. 
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APJI 31.07 TRESPASSER—DUTY OWED [PL] 


If you find that (name of plaintiff) was a trespasser, 
(name of defendant) must not: 


Recklessly, willfully, wantonly, or intentionally harm a 
trespasser; or, 


Set a trap or pitfall to harm any trespasser that (name 
of defendant) expects to come (into/onto) (the land, store, 
etc.). 


If you find that (name of plaintiff) was a trespasser and 
(name of defendant) was aware of (name of plaintiff)’s pres- 
ence (in/on) (the land, store, etc.), (name of defendant) must: 


Warn (name of plaintiff) about any dangerous condition 
that (name of defendant) knows about (on/in) (the land, store, 
etc.); or, 


Not negligently harm (name of plaintiff) after (name of 
defendant) discovers that (name of plaintiff) is in a danger- 
ous situation. 


Notes on Use 


Use this instruction to instruct on the “conventional duty of 
care owed by the possessor of land” or premises to an adult or 
child trespasser. Laster ex rel. Laster v. Norfolk Southern Ry. Co., 
Inc., 13 So. 3d 922, 927 (Ala. 2009). 


The general duty of care to a child trespasser injured by an 
artificial condition on land is stated in APJI 31.09. 


When an adult trespasser’s harm is a direct result of a crimi- 
nal act involving moral turpitude that he or she commits on the 
possessor’s property, use APJI 31.08. 


See Ala. Code § 13A-3-23 & 13A-3-25 (1975) (West’s Alabama 
Code). 
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References 


Laster ex rel. Laster v. Norfolk Southern Ry. Co., Inc., 13 So. 
3d 922 (Ala. 2009). 


Tuders v. Kell, 739 So. 2d 1069 (Ala. 1999). Trap defined at 
n.d. 


Copeland By and Through Copeland v. Pike Liberal Arts 
School, 553 So. 2d 100, 57 Ed. Law Rep. 1073 (Ala. 1989). 


Ryals v. U.S. Steel Corp., 562 So. 2d 192 (Ala. 1990). 

Raney v. Roger Downs Ins. Agency, 525 So. 2d 1384 (Ala. 1988). 
Yeilding v. Riley, 705 So. 2d 426 (Ala. Civ. App. 1997). 

West’s Key Number Digest, Negligence €°1045(3). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.05 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability §§ 2.1 to 2.9 
(1976). 


Am. Jur. 2d, Premises Liability §§ 205 to 225. 
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APJI 31.08 ADULT TRESPASSER—HARM 
CAUSED WHEN COMMITTING A 
CRIME INVOLVING MORAL 
TURPITUDE [PL] 


(Name of defendant) says that (name of plaintiff) was a 
trespasser and (he/she) was harmed while (describe the crim- 
inal offense involving moral turpitude e.g., stealing property 
from the store). 


If you find that (name of plaintiff) was a trespasser and 
(his/her) harm was a direct result of committing the crime of 
(describe, e.g., theft of property), you must find for (name of 
defendant). Before you can find that (name of plaintiff) com- 
mitted the crime of (name the crime) you must find all of the 
following elements (instruct on as many of the elements of 
the crime as are necessary). 


Notes on Use 


Use this instruction when there is evidence that the plaintiff 
is a trespasser and he or she is harmed while committing a crime 
involving moral turpitude. 


The law on this point is not restricted to adults. Oden v. Pepsi 
Cola Bottling Co. of Decatur, Inc., 621 So. 2d 953, Prod. Liab. Rep. 
(CCH) P 13620 (Ala. 1993). The Committee notes that the criminal 
law of this state assumes that children of a certain age cannot 
form the requisite criminal intent, and any instruction may also 
require inclusion of the factors stated in Lyle v. Bouler, 547 So. 2d 
506 (Ala. 1989). 


Oden’s applicability is restricted to cases when the trespasser 
knowingly and intentionally participates in a crime involving moral 
turpitude. Therefore, the judge must instruct on the elements nec- 
essary to establish the offense; however, the court may not have to 
instruct on all elements. For instance, the court may not have to 
instruct on the value element of theft of property. However, the of- 
fense must be one that requires proof of a knowing and intentional 
act. Moreover, it may be necessary to instruct on “complicity” in 
the appropriate case. 


The user should review 2012 Ala. Acts 502, codified at Ala. 
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Code § 6-5-346 (1975) (West’s Alabama Code), effective August 1, 

2012. The Act addresses land owners’ and their agent’s civil li- 

ability or immunity from civil suit when a person who comes onto 

real property is harmed, and that person came onto the real prop- 

erty for the purpose of committing criminal conduct. The Act is not 

restricted to adults or crimes involving moral turpitude. 
References 


Oden v. Pepsi Cola Bottling Co. of Decatur, Inc., 621 So. 2d 
953, Prod. Liab. Rep. (CCH) P 13620 (Ala. 1993). 


Ryals v. U.S. Steel Corp., 562 So. 2d 192 (Ala. 1990). 
Bennett v. Dunn, 507 So. 2d 451 (Ala. 1987). 


Hinkle v. Railway Express Agency, 242 Ala. 374, 6 So. 2d 417 
(1942). 


Cf., Ex parte W.D.J., 785 So. 2d 390 (Ala. 2000). 
Cf., Lemond Const. Co. v. Wheeler, 669 So. 2d 855 (Ala. 1995). 


Cf., Dapremont v. Overcash, Walker & Co., P.C., 2000 WL 
1566532 (S.D. Ala. 2000). 


West’s Key Number Digest, Action ¢4. 


1 Michael L. Roberts and Gregory S. Cusimano, Alabama Tort 
Law § 8.05 (5th ed. 2010). 


1 Ally Windsor Howell, Alabama Personal Injury and Torts 
8§ 1:33,,3:12,3:19,.4:5,(2012.ed.). 


Am. Jur. 2d, Premises Liability § 215. 
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APJI 31.08A LAND OWNERS’ AND AGENTS’ 


(a) 


(b) 


(c) 


LIABILITY/IMMUNITY—ALA. 
CODE § 6-5-346 (1975) (WEST’S 
ALABAMA CODE) [PL] 


Ala. Code § 6-5-346 (1975) (West’s Alabama Code) states: 


As used in this section, property shall mean real prop- 
erty and buildings, structures, and improvements 
thereon. 


Any person who unlawfully enters or attempts to enter 
upon the property of another for the purposes of engag- 
ing in criminal conduct, for purposes of civil liability 
only, assumes the risk for any injury caused or result- 
ing to him or her due to the commission or effort to 
commit criminal conduct; provided the property owner 
acts as a reasonably prudent person would act under 
same or similar circumstances. The owner and his or 
her agents shall be immune from any civil liability due 
to the reasonable and proportionate acts of the owner or 
his or her agents in resisting the commission of the 
criminal conduct; provided that the person acts as a 
prudent person would act under same or similar 
circumstances. 


The provisions of this section do not apply to the cre- 
ation of a hidden hazardous or hidden dangerous condi- 
tion on the property designed to prevent criminal 
conduct or cause injury to a person engaging in criminal 
conduct. 


The Committee will not prepare an instruction based on 


the statute at this time. It decided to wait until the statute 
is construed by our appellate courts. 


Approved June 7, 2013 
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APJI 31.09 DANGEROUS INSTRUMENTALITY 
DOCTRINE CHILD LICENSEES 
AND TRESPASSERS [PL] 


The possessor of land may be responsible for the physi- 
cal harm to children caused by an artificial condition on (his/ 
her/its) land. 


Plaintiff (name of plaintiff) says (name of child) was 
harmed when (he/she) was on (name of defendant)’s land 
and (describe the occurrence and the artificial condition). To 
recover, (name of plaintiff) must prove to your reasonable 
satisfaction all of the following: 


1. (Name of defendant) knew or had reason to know 
that a child would come onto the land where the (describe 
the condition) existed; 


(l.a. The condition on the land was an artificial 
condition.); 


2. (Name of defendant) knew or had reason to know 
about the condition, and (he/she/it) realized or should have 
realized that it would involve an unreasonable risk of death 
or serious bodily harm to a child; 


3. Because of (name of child)’s youth, (he/she) did not 
know that the condition was dangerous, or (he/she) did not 
appreciate the risk of harm of (describe the child’s actions); 


4. The usefulness or benefit to (name of defendant) of 
leaving the condition like it was and the burden of eliminat- 
ing the danger were slight when compared to the risk to 
(name of child); and, 


5. (Name of defendant) did not use reasonable care to 
eliminate the danger or otherwise protect (name of child). 


If (name of plaintiff) proves these things and proves that 
(name of child) was harmed and has damages, you will find 
for (name of plaintiff), and determine what amount of money 
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will fairly and reasonably compensate (name of child) for the 
harm. If (name of plaintiff) does not prove all of these things, 
you will find for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiff claims that a child was 
harmed because of an artificial condition on the defendant’s 
premises or land, and the child was either a licensee or trespasser. 


This instruction does not apply when the child was an invitee. 


In the appropriate case use APJI 31.10 in conjunction with 
this instruction. 


2012 Ala. Acts 300 adds “Section 6-5-345 to codify case law re- 
lating to the duty of care that an owner of real property owes to 
certain trespassers on his or her property.” Sections 1 (c) codifies 
the case law about a child trespasser on an artificial condition. 

References 


Laster ex rel. Laster v. Norfolk Southern Ry. Co., Inc., 13 So. 
3d 922 (Ala. 2009). 


Henderson v. Alabama Power Co., 627 So. 2d 878 (Ala. 1993), 
abrogated on other grounds, Ex parte Apicella, 809 So. 2d 865 
(Ala. 2001). 

Lyle v. Bouler, 547 So. 2d 506 (Ala. 1989). 

Motes v. Matthews, 497 So. 2d 1121 (Ala. 1986). 

Tolbert v. Gulsby, 333 So. 2d 129 (Ala. 1976). 

West’s Key Number Digest, Negligence <>1067. 

Restatement (Second) of Torts § 339 (1966). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.06 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability §§ 2.10 to 2.12 
(1976). 


Am. Jur. 2d, Premises Liability §§ 271 to 390. 
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APJI 31.10 DANGEROUS INSTRUMENTALITY 
AGE OF CHILD AND CAPACITY TO 
KNOW OF DANGER OR 
APPRECIATE RISK [PL] 


You must determine whether because of (name of child)’s 
youth, (he/she) did not know that the condition was danger- 
ous, or (he/she) did not appreciate the risk of harm of (de- 
scribe the child’s actions). To determine this question, you 
should consider: 


1. (Name of child)’s intelligence; 


2. (His/her) capacity to understand the potential 
danger of the hazard; 


3. (His/her) actual knowledge of the danger; 
4. (His/her) ability to use discretion; 

5. (His/her) education level; 

6. (His/her) maturity; and, 


7. (His/her) age. 


Notes on Use 


Use this instruction to supplement APJI 31.09 element 
number 3. 


2012 Ala. Acts 300 adds “Section 6-5-345 to codify case law re- 
lating to the duty of care that an owner of real property owes to 
certain trespassers on his or her property.” Sections 1 (c) codifies 
the case law about a child trespasser on an artificial condition. 


References 


Laster ex rel. Laster v. Norfolk Southern Ry. Co., Inc., 13 So. 
3d 922 (Ala. 2009). 


Ricketts v. Norfolk Southern Ry. Co., 686 So. 2d 1100 (Ala. 
1996). 
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Hollis v. Norfolk Southern Ry. Co., Inc., 667 So. 2d 727 (Ala. 
1995). 


Lyle v. Bouler, 547 So. 2d 506 (Ala. 1989). 
Motes v. Matthews, 497 So. 2d 1121 (Ala. 1986). 
West’s Key Number Digest, Negligence €=1067. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.06 (5th ed. 2010). 


Am. Jur. 2d, Premises Liability §§ 282, 345 to 347. 
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APJI 31.11 LIMITATION ON LANDOWNER’S 
LIABILITY NON-COMMERCIAL 
RECREATIONAL LAND USE—ALA. 
CODE §8§ 35-15-20 TO 28 (1975) 
(WEST’S ALABAMA CODE) [PL] 


Alabama law protects a landowner who allows the pub- 
lic to use (his/her/its) land for recreation. The protection is 
given when the landowner does not intend to make a profit 
from the public’s use. This is called opening the land to the 
public for a non-commercial purpose. In this situation the 
law does not hold the landowner responsible for the harm 
that happens to people on (his/her/its) land. 


Plaintiff (name of plaintiff) says the land was open to 
the public for a commercial purpose. (Name of defendant) 
says (he/she/it) is not responsible for (name of plaintiff)’s 
harm because the land was open to the public for a non- 
commercial purpose. You must decide if the land was open 
to the public for a commercial or non-commercial purpose. 


(Name of plaintiff) must prove that when (name of 
defendant) opened the land to the public (his/her/its) intent 
or purpose was to make a profit. It does not matter whether 
(name of defendant) made a profit. The fact, if it is a fact, 
that (name of defendant) may have charged a fee for the 
public to use the land does not alone mean (he/she/it) 
intended to make a profit. A landowner may charge some fee 
that is used to maintain and keep up the land when the land 
is mainly used for things other than public recreational 
purposes so long as (he/she/it) does not charge the fee to 
make a profit. You must consider all the evidence to decide 
whether (name of defendant) intended to make a profit. 


If you are not reasonably satisfied by the evidence that 
(name of defendant) intended to make a profit by opening 
the land to the public, you must find for (name of defendant). 


If you are reasonably satisfied by the evidence that 
(name of defendant) intended to make a profit this law does 
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not protect (him/her/it). You then must consider the other 
instructions I give you about the responsibility of landown- 
ers for harm caused to people on their land. 


Notes on Use 


The Committee did not attempt to publish instructions that 
cover all of the situations presented in a case that involves the 
Recreational Use Statute, and it strongly recommends that the 
user study the statute and case authority to determine its ap- 
plicability to a specific case. 


Use this instruction when defendant pleads the statutory 
protection stated in Ala. Code §§ 35-15-20 to 35-15-28 (1975) 
(West’s Alabama Code) (sometimes referred to as Article 2 of the 
Alabama Recreational Use Statute), and plaintiff claims the 
defendant is not entitled to the protection because defendant did 
not make the land available for non-commercial use. The instruc- 
tion assumes the plaintiff has the burden of proving that the use is 
non-commercial, but the defendant may have the burden of going 
forward on this issue under § 35-15-28. 


In addition to the APJI 31.11, the jury must be given appropri- 
ate instructions on the liability of owners of land because the jury 
may find the statutory protection does not apply. 


If plaintiff claims the facts are within the exception for know- 
ingly failing to guard or warn of a condition which involves an un- 
reasonable risk of serious bodily harm or death which is known to 
the landowner and not apparent to the public entering the land, 
see APJI 31.17 which instructs on the exception stated in § 35-15- 
24. 


If there is an issue about whether the use of the land was for 
“recreational” purposes, see the definition of “recreational use or 
recreational purpose” in Ala. Code § 35-15-21(3) (1975) (West’s Al- 
abama Code). Also, see the same section for other applicable 
definitions. 


References 
Ex parte Town of Dauphin Island, 274 So. 3d 237 (Ala. 2018). 


Ex parte City of Guntersville, 238 So. 3d 1243 (Ala. 2017). 
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The Alabama Recreational Use Statute is two different Acts. 
1965 Ala. Acts 463 as amended by 1991 Ala. Acts 666 (Article 1), 
and codified as Ala. Code §§ 35-15-1 to 5 (1975) (West’s Alabama 
Code); and 1981 Ala. Acts 825 (Article 2) codified as Ala. Code 
§§ 35-15-20 to 28 (1975) (West’s Alabama Code). Article 2 appar- 
ently did not repeal somewhat similar provisions in Article 1 that 
also apply to hunting, water sports, etc. Ex parte City of Geneva, 
707 So. 2d 626 (Ala. 1997). Ex parte City of Geneva explains the 
differences, as follows: 


Sections 35-15-1 through -5 of the recreational use 
statutes, appearing in Article 1 of Chapter 15, define and limit 
the duties of an owner of recreational land in relation to a 
person using the land for recreational purposes. Under these 
sections, “[a]n owner, whether public or private, owes no duty 
to users of the premises except for injury caused by a willful or 
malicious failure to guard or warn against a dangerous condi- 
tion, use, structure, or activity.” Poole v. City of Gadsden, 541 
So. 2d 510 (Ala. 1989); Ala. Code § 35-15-3 (1975) (West’s Ala- 
bama Code). 


Unlike Article 1, Article 2, consisting of §§ 35-15-20 
through 28, applies specifically to owners of noncommercial 
public recreational land, such as the City here. These sections 
‘provide such landowners with even greater protections than 
§§ 35-15-1 through -5.’ Poole, at 513. See also Grice v. City of 
Dothan, 670 F. Supp. 318, 321 (M.D. Ala. 1987) (“[Article 2] 
further limits the liability of owners of land”); Clark v. Tennes- 
see Valley Authority, 606 F. Supp. 130 (N.D. Ala. 1985) 
(“[Article 2] provides [landowners] even tighter limitations 
than [Article 1]”). 


Two cases with parenthetical commentary in the following list 
of cases discuss the issue of commercial versus non-commercial 
use. The remaining citations discuss the Recreational Use Statute 
and are included for the convenience of the user. 


Tuders v. Kell, 739 So. 2d 1069 (Ala. 1999) (statute not 
applicable). 


Martin By and Through Martin v. City of Gadsden, 584 So. 2d 
796 (Ala. 1991) (whether charging admission to some park users 
and operating income producing concessions in the park consti- 
tuted it a commercial enterprise. ). 


Cooke v. City of Guntersville, 583 So. 2d 1340 (Ala. 1991). 


Keenum v. City of Huntsville, 575 So. 2d 1075 (Ala. 1991). 
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Owens v. Grant, 569 So. 2d 707 (Ala. 1990) (fee charged fami- 
lies to use lake on private property). 


Gable v. City of Huntsville, 564 So. 2d 940 (Ala. 1990). 
McElrath v. Alabama Power Co., 554 So. 2d 994 (Ala. 1989). 
Edwards v. City of Birmingham, 447 So. 2d 704 (Ala. 1984). 
Poole v. City of Gadsden, 541 So. 2d 510 (Ala. 1989). 
Kennedy by Kennedy v. Graham, 516 So. 2d 572 (Ala. 1987). 
Driskill v. Alabama Power Co., 374 So. 2d 265 (Ala. 1979). 
Wright v. Alabama Power Co., 355 So. 2d 322 (Ala. 1978). 
George v. U.S., 735 F. Supp. 1524 (M.D. Ala. 1990). 

Grice v. City of Dothan, 670 F. Supp. 318 (M.D. Ala. 1987). 


Clark v. Tennessee Valley Authority, 606 F. Supp. 130 (N.D. 
Ala. 1985). 


Russell By and Through Russell v. Tennessee Valley Author- 
ity, 564 F. Supp. 1043 (N.D. Ala. 1983) (Article 1, Recreational Use 
Statute). 


West’s Key Number Digest, Municipal Corporations ¢851; 
Negligence €-1191 to 1197. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.07 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability §§ 5.13 to 5.22 
(1976). 


Am. Jur. 2d, Parks, Squares and Playgrounds § 31. 
Am. Jur. 2d, Premises Liability §§ 125 to 159. 


George W. Royer, Jr., Protection for the Recreational Property 
Landowner: The Alabama Recreational Use Statutes, 79 Ala. Law. 
19 (Jan. 2018). 


Jim Butler, Outdoor Sports and Torts: An Analysis of Utah’s 
Recreational Use Act, 1988 Utah L. Rev. 47. 
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A.L.R. Library 


Effect of statute limiting landowner’s liability for personal 
injury to recreational user, 47 A.L.R.4th 262. 
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APJI 31.12 LIMITATION ON LANDOWNER’S 
LIABILITY—PUBLIC NON- 
COMMERCIAL RECREATIONAL 
USE—FAILURE TO WARN OR 
GUARD—ALA. CODE § 35-15-24 
(1975) (WEST’S ALABAMA CODE) 
[PL] 


Alabama law protects a landowner who allows the pub- 
lic to use (his/her/its) land and water for recreation. The 
protection is given when the landowner does not intend to 
make a profit from the public’s use. This is called opening 
the land and water to the public for a non-commercial 
purpose. In this situation the law usually does not hold the 
landowner responsible for the harm that happens to people 
on (his/her/its) land (water). There is an exception to this 
rule, and the plaintiff (name of plaintiff) says this case 
involves that exception. 


(Name of plaintiff) says (he/she) was on (name of 
defendant)’s property and was harmed when (describe how 
the harm occurred). (He/she) says further that (name of 
defendant) was required to warn (him/her) about this, that 
(name of defendant) did not warn (him/her), and (name of 
defendant)’s failure to warn (him/her) caused (his/her) harm. 


(Name of defendant) says (he/she/it) is not responsible 
for the harm, if any, and (he/she/it) did not have to warn 
(name of plaintiff) about the (condition, use, structure, or 
activity). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all of the 
following: 


1. That (name of defendant) had actual knowledge that 
the public used the property for non-commercial recreational 
purposes; 

2. That (name of defendant) had actual knowledge that 
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(describe the condition, use, structure, or activity that 
plaintiff says led to the harm) existed and involved an un- 
reasonable risk of death or serious bodily harm to persons 
using the property; 


3. That (name of defendant) had actual knowledge that 
(describe the condition, use, structure, or activity that 
plaintiff says led to the harm) was not apparent to persons 
using the property; 


The words “not apparent” mean that a person could not 
avoid (describe the condition, use, structure, or activity) by 
using reasonable care. 


4. With this knowledge and in disregard of the possible 
consequences, (name of defendant) chose not to guard or 
warn persons such as (name of plaintiff); and, 


5. (Name of defendant)’s conduct caused (name of 
plaintiff) harm. 


If (name of plaintiff) proves these things you will find 
for (him/her) and determine what amount of money will 
fairly and reasonably compensate (him/her) for the harm. If 
(name of plaintiff) does not prove all of these things, you will 
find for (name of defendant). 


Notes on Use 


The Committee did not attempt to publish instructions that 
cover all of the situations presented in a case that involves the 
Recreational Use Statute, and it strongly recommends that the 
user study the statute and case authority to determine its ap- 
plicability to a specific case. 


Use this instruction when the defendant pleads the protection 
stated in Ala. Code §§ 35-15-20 to 28 (1975) (West’s Alabama Code) 
(sometimes referred to as Article 2 of the Alabama Recreational 
Use Statute), and plaintiff claims defendant is not entitled to the 
protection because the defendant knowingly failed to guard or 
warn as stated in Ala. Code § 35-15-24 (1975) (West’s Alabama 
Code). 
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If there is an issue whether the use of the land is for “non- 
commercial” purposes, see APJI 31.11. 


If there is an issue about whether the use of the land was for 
“recreational” purposes, see the definition of “recreational use or 
recreational purpose” in Ala. Code § 35-15-21 (3) (1975) (West’s Al- 
abama Code). Also, see the same section for other applicable 
definitions. 


The Alabama Recreational Use Statute is two different Acts. 
1965 Ala. Acts 463 as amended by 1991 Ala. Acts 666 (Article 1), 
and codified as Ala. Code §§ 35-15-1 to 5 (1975) (West’s Alabama 
Code); and 1981 Ala. Acts 825 (Article 2) codified as Ala. Code 
§§ 35-15-20 to 28 (1975) (West’s Alabama Code). Article 2 appar- 
ently did not repeal somewhat similar provisions in Article 1 that 
also apply to hunting, water sports, etc. Ex parte City of Geneva, 
707 So. 2d 626 (Ala. 1997). Ex parte City of Geneva explains the 
differences, as follows: 


Sections 35-15-1 through -5 of the recreational use 
statutes, appearing in Article 1 of Chapter 15, define and limit 
the duties of an owner of recreational land in relation to a 
person using the land for recreational purposes. Under these 
sections, “[aln owner, whether public or private, owes no duty 
to users of the premises except for injury caused by a willful or 
malicious failure to guard or warn against a dangerous condi- 
tion, use, structure, or activity.” Poole v. City of Gadsden, 541 
So.2d 510 (Ala.1989); Ala.Code § 35-15-3 (1975). 


Unlike Article 1, Article 2, consisting of §§ 35-15-20 
through -28, applies specifically to owners of noncommercial 
public recreational land, such as the City here. These sections 
‘provide such landowners with even greater protections than 
§§ 35-15-1 through -5.’ Poole, at 513. See also Grice v. City of 
Dothan, 670 F. Supp. 318, 321 (M.D.Ala.1987) (“[Article 2] fur- 
ther limits the liability of owners of land”); Clark v. Tennessee 
Valley Authority, 606 F.Supp. 130 (N.D.Ala.1985) (“[Article 2] 
provides [landowners] even tighter limitations than [Article 
1]”). 


References 
Ex parte City of Guntersville, 238 So. 3d 1243 (Ala. 2017). 


Tuders v. Kell, 739 So. 2d 1069 (Ala. 1999) (statute not 
applicable). 


Martin By and Through Martin v. City of Gadsden, 584 So. 2d 
796 (Ala. 1991). 
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Cooke v. City of Guntersville, 583 So. 2d 1340 (Ala. 1991). 
Keenum v. City of Huntsville, 575 So. 2d 1075 (Ala. 1991). 
Owens v. Grant, 569 So. 2d 707 (Ala. 1990). 

Gable v. City of Huntsville, 564 So. 2d 940 (Ala. 1990). 
McElrath v. Alabama Power Co., 554 So. 2d 994 (Ala. 1989). 
Poole v. City of Gadsden, 541 So. 2d 510 (Ala. 1989). 
Kennedy by Kennedy v. Graham, 516 So. 2d 572 (Ala. 1987). 
Edwards v. City of Birmingham, 447 So. 2d 704 (Ala. 1984). 
Driskill v. Alabama Power Co., 374 So. 2d 265 (Ala. 1979). 
Wright v. Alabama Power Co., 355 So. 2d 322 (Ala. 1978). 
George v. U.S., 735 F. Supp. 1524 (M.D. Ala. 1990). 

Grice v. City of Dothan, 670 F. Supp. 318 (M.D. Ala. 1987). 


Clark v. Tennessee Valley Authority, 606 F. Supp. 130 (N.D. 
Ala. 1985). 


Russell By and Through Russell v. Tennessee Valley Author- 
ity, 564 F. Supp. 1043 (N.D. Ala. 1983) (Article 1, Recreational Use 
Statute). 


West’s Key Number Digest, Municipal Corporations ¢851; 
Negligence 71191 to 1197. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 8.07 (5th ed. 2010). 


Joseph A. Page, The Law of Premises Liability §§ 5.13 to 5.22 
(1976). 


Am. Jur. 2d, Parks, Squares and Playgrounds § 31. 

Am. Jur. 2d, Premises Liability §§ 125 to 159. 

Jim Butler, Outdoor Sports and Torts: An Analysis of Utah’s 
Recreational Use Act, 1988 Utah L. Rev. 47. 
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A.L.R. Library 


Effect of statute limiting landowner’s liability for personal 
injury to recreational user, 47 A.L.R.4th 262. 
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APJI 31.13 LANDOWNERS PROTECTION 
ACT—ALA. CODE § 35-15-40 (1975) 
(WEST’S ALABAMA CODE) [PL] 


Plaintiff (name of plaintiff) says (he/she) was rightfully 
on defendant’s (name of defendant) property for hunting and 
fishing purposes when (he/she) was harmed (describe how 
the harm occurred). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all of the 
following: 


1. That (name of plaintiff) had a right to be on the 
property, and (he/she) was on the property for hunting and 
fishing purposes; 


2. That a dangerous condition existed on the property 
and the condition was not open and obvious; 


A condition is not open and obvious if (name of plaintiff) 
was not aware of the condition, or (he/she) would not 
have recognized the danger presented by the condition if 
(he/she) had used reasonable care. 


3. That (name of defendant) knew about the dangerous 
condition when (he/she/it) rented the property to (name of 
lessee) but (name of defendant) did not warn (name of les- 
see) about it; and, 


4. That the dangerous condition caused (name of 
plaintiff)’s harm. 


If (name of plaintiff) proves all these things, you will 
find for (him/her) and determine what amount of money will 
fairly and reasonably compensate (name of plaintiff) for (his/ 
her) harm. If (name of plaintiff) does not prove all these 
things, you will find for (name of defendant). 


—ALTERNATIVELY— 


1. That (name of plaintiff) had a right to be on the 
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property, and (he/she) was on the property for hunting and 
fishing purposes; and, 


2. That (name of defendant) intentionally or willfully 
caused (name of plaintiff) harm. 


Use APJI 28.01 to instruct on willful or intentional 
conduct. 


If (name of plaintiff) proves both these things, you will 
find for (him/her) and determine what amount of money will 
fairly and reasonably compensate (name of plaintiff) for (his/ 
her) harm. If (name of plaintiff) does not prove all these 
things, you will find for (name of defendant). 


Notes on Use 


This instruction is based on The Landowners Protection Act 
(2011 Ala. Acts 2938, codified at Ala. Code § 35-15-40 (1975) (West’s 
Alabama Code)). The Act has not been construed by any appellate 
court decision as of the date this edition is published. 


Willful and intentional conduct are the same. “ “To constitute 
a willful or intentional injury there must be a knowledge of the 
danger accompanied with a design or purpose to inflict injury, 


whether the act be one of commission or omission,. . . .” Ex parte 
Capstone Bldg. Corp., 2011 WL 2164027, *6 (Ala. 2011) Gnternal 
citations omitted). 


References 


Ala. Code § 35-15-40 (1975) (West’s Alabama Code). 


APJI 31.14 to 31.19 


Reserved 
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Chapter 31A 
Trespass, Owners and Occupiers of Land 


[PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 31A.00 
APJI 31A.01 


APJI 31A.02 


APJI 31A.03 


APJI 31A.04 


APJI 31A.05 
APJI 31A.06 


APJI 31A.07 


Trespass—Defined—Elements [PL] 


Trespass—Real Property—Conduct Exceeding 
Consent or Authority to Enter [PL] 


Trespass—Real Property—Invasion by Foreign 
Substance [PL] 


Withdrawal of Lateral Support—Harm to Land in 
Its Natural State [PL] 


Withdrawal of Lateral Support—Harm to Land 
with Structures [PL] 


Abnormally Dangerous Activity—Explosives [PL] 

Trespass—Statutory Penalty for Trees—Elements 
& Defenses [PL] 

Trespass—Statutory Penalty for Trees, Etc.— 
Damages [PL] 


APJI 31A.08 to 31A.10 Reserved 


APJI 31A.11 
APJI 31A.12 


APJI 31A.13 
APJI 31A.14 


APJI 31A.15 
APJI 31A.16 


APJI 314.17 


APJI 31A.18 
APJI 31A.19 


Trespass—Real Property—Nominal Damages [PL] 

Trespass—Real Property—General Rule— 
Compensatory Damages [PL] 

Trespass—Real Property—Permanent Harm [PL] 

Continuous Trespass—Real Property—Damages 
[PL] 

Trespass—Real Property—Punitive Damages [PL] 

Trespass—Real Property—Damages—Mental 
Suffering [PL] 

Trespass—Real Property—Damages to Personal 
Property [PL] 

Trespass—Personal Property—Cost to Repair [PL] 

Trespass—Real Property—Damage to Growing 
Crops [PL] 


veh, 


ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 31A.20 to 31A.24 Reserved 

APJI 31A.25 Nuisance—Private—Defined—Elements [PL] 
APJI 31A.26 Nuisance—Permanent—Damages [PL] 

APJI 31A.27 Nuisance—Not Permanent—Damage to Land [PL] 
APJI 31A.28 Nuisance—Damages—Emotional Distress [PL] 


APJI 31A.29 Nuisance (Permanent) Drainage or Diversion of 
Ground Water [PL] 


APJI 31A.30 Nuisance—Prescription—Defense [PL] 
APJI 31A.31 to 31A.34 Reserved 


APJI 31A.35 Landowner Liability for Injury to Contractor’s 
Employee [PL] 


Chapter 31A Conversion Chart 


Third Second 
Edition Edition 
Instruction Instruction 
Number Number 


Trespass—Defined—Elements 31A.00 (81203 i: 
.12; & 73) 
Trespass—Real Property—Conduct Ex- | 31A.01 (31.75) 
ceeding Consent or Authority to Enter 
Trespass—Real Property—Invasion by 31A.02 (31.74) 
Foreign Substance 
| Real Property—Withdrawal of Lateral 31A.03 (31.85) 
Support—Harm To Land in its Natural 
State 
Real Property—Withdrawal of Lateral 31A.04 (31.85) 
Support—Harm to Land with Struc- 
tures 
Abnormally Dangerous Activity—Ex- 31A.05 (31.91 & 
plosives 31.92) 


Title of Instruction 


Trespass—Statutory Penalty for 31A.06 (31.86; .87; 
Trees—Elements and Defenses .88; & .89) 
Trespass—Statutory Penalties for 31A.07 (31.90) 
Trees—Damages 
RESERVED 31A.08— 

31A.10 
Trespass—Real Property—Nominal 31A.11 (31.76) 
Damages 
Trespass—Real Property—General 31A.12 (31.81) 
Rule—Compensatory Damages 
Trespass—Real Property—Permanent 31A.13 (31.79) 
Harm 
Continuous Trespass—Real Property— | 31A.14 (31.80) 
Damages 
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Third Second 





Title of Instruction Edition Edition 
Instruction Instruction 
Number Number 





Trespass—Real Property—Punitive 
Damages 


31A.15 GeRey-) 
APJT 31-83 
(Wanton- 
ness) is 
merged into 
APJI 31A.15 


Trespass—Real Property—Damages— 31A.16 (31.84) 
Mental Suffering 
Trespass—Real Property—Damages to 31A.17 (31.77) 
Personal Property 
Trespass—Personal Property—Cost to 31A.18 (New) 
Repair 
Trespass—Real Property—Damages— 31A.19 (31.78) 
Growing Crops 
RESERVED 31A.20-— 
31A.24 

Nuisance—Private—Defined—Ele- 31A.25 (31.50 and 
ments new instruc- 

| tion) 
Nuisance—Permanent—Damage to 31A.26 
Land 
Nuisance—Not Permanent—Damage to | 31A.27 
Land 
Nuisance—Damages—Emotional 31A.28 
Distress 


Nuisance—Prescription—Defense 31A.29 (31.51) 


Nuisance (Permanent) Drainage or Di- | 31A.30 (31.95 -2010 
version of Ground Water Cum. Supp.) 









RESERVED 31A.31- 

31A.34 
Landowner Liability for Injury to 31A.35 (31.96 -2010 
Contractor’s Employee Cum. Supp.) 
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APJI 31A.00 TRESPASS—DEFINED— 
ELEMENTS [PL] 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) trespassed on (describe the property and the 
conduct). (Name of defendant) ((denies (he/she/it) trespassed) 
(caused anyone to trespass)) (says (he/she/it) had (permission/ 
authority, describe) to be on (name of plaintiff)’s property). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all of the 
following: 


1. (He/she/it) (had title to, owned, possessed, or 
adversely possessed) the property; 


2. a. (Name of defendant) intentionally entered (name 
of plaintiff)’s property without (his/her/its) consent; or, 


b. (Name of defendant) caused (his/her/its) (agent/ 
servant/employee) to enter (name of plaintiff)’s property 
without (his/her/its) consent; or, 


c. (Name of defendant) intentionally caused some 
object or thing to enter (name of plaintiff)’s property without 
(his/her/its) consent; or, 


d. (Name of defendant) had (name of plaintiff)’s consent 
to enter (name of plaintiff)’s property, but, (name of 
defendant)’s conduct went beyond the purpose for which (he/ 
she/it) was permitted to enter; or, 


e. (Name of defendant) had (name of plaintiff)’s consent 
to enter (name of plaintiff)’s property, but (name of defen- 
dant) remained on the property after the invitation or 
permission expired; or, 


f. (Name of defendant) had (name of plaintiff)’s consent 
to enter (name of plaintiff)’s property, and went into an area 
that (he/she/it) was not invited or permitted to enter; or, 


g. (Name of defendant) was required to remove a 
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structure or thing from (name of plaintiff)’s property but 
(name of defendant) did not remove it. 


The word intentionally means that (name of defendant) 
intended to enter or cause someone or thing to enter the 
property. It does not mean that (name of defendant) intended 
to trespass on (name of plaintiff)’s property. 


3. (Name of defendant)’s entry onto the property 
(remaining on the property) caused (name of plaintiff) harm. 


If (name of plaintiff) proves these things, you will find 
for (him/her/it) and determine what amount of money will 
fairly and reasonably compensate (him/her/it) for the harm. 
If (name of plaintiff) does not prove these things, you will 
find for (name of defendant). 


Wanton Conduct 


(A defendant’s conduct can be wanton. (Name of defen- 
dant)’s conduct is wanton when (he/she/it) knows (he/she/it) 
is invading (name of plaintiff)’s rights.) 


Notes on Use 


Use this instruction when the defendant intentionally enters 
plaintiffs property. Do not use it when plaintiff claims an invasory 
trespass, APJI 31A.02, or when plaintiff claims the statutory 
penalty for cutting trees. 


If plaintiff claims he was in adverse possession of the prop- 
erty, supplement the instruction with APJI 13.09, Ejectment. 


Supplement element 2. d. with APJI 31A.01. 


2012 Ala. Acts 300 adds “Section 6-5-345 to codify case law re- 
lating to the duty of care that an owner of real property owes to 
certain trespassers on his or her property.” Section 6-5-345 does 
not “change, amend, or otherwise affect the provisions of sections 
35-15-1 through 35-15 40 Code of Alabama 1975.” 2012 Ala. Acts 
300 § 1 (e). Sections 35-15-1 through 35-15-40 encompass the 
recreational use statutes and the Landowners Protection Act. See 
APJI 31.11, 31.12, and 31.13. 
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Torts § 13 (5th ed. 1984). 


Am. Jur. 2d, Trespass §§ 1, 18, 19, 21, 22, 23, 28 to 35, 61 to 
85, 188 to 191. 


Ala. Code §§ 6-5-210 to 6-5-217 (1975) (West’s Alabama Code). 
Restatement (Second) of Torts § 158 (1965). 


104 


TRESPASS, OWNERS & OCCUPIERS OF LAND APJI 31A.01 


APJI 31A.01 TRESPASS—REAL PROPERTY— 
CONDUCT EXCEEDING CONSENT 
OR AUTHORITY TO ENTER [PL] 


A person who enters property with consent or by other 
authority does not trespass; but, (he/she) becomes a tres- 
passer at the time (his/her) conduct goes beyond the purpose 
for which (he/she) was permitted to enter. 


Notes on Use 


Use this instruction when the defendant rightfully entered the 
property but plaintiff claims that at some point the defendant’s 
conduct went beyond the purpose he was permitted to enter. 


References 
Boyce v. Cassese, 941 So. 2d 932 (Ala. 2006). 
Lacy v. Alabama Power Co., 779 So. 2d 1184 (Ala. 2000). 


Drill Parts and Service Co., Inc. v. Joy Mfg. Co., 619 So. 2d 
1280 (Ala. 1993). 


Martin v. Fidelity & Cas. Co. of New York, 421 So. 2d 109 
(Ala. 1982). 


Cauley v. Sanders, 388 So. 2d 891 (Ala. 1980). 


Alabama Power Co. v. Thompson, 250 Ala. 7, 32 So. 2d 795 
(1947). 


Alexander v. Letson, 242 Ala. 488, 7 So. 2d 33 (1942). 
Dixie Const. Co. v. McCauley, 211 Ala. 683, 101 So. 601 (1924). 
Louisville & N.R. Co. v. Bartee, 204 Ala. 539, 86 So. 394 (1920). 


Louisville & N.R. Co. v. Higginbotham, 153 Ala. 334, 44 So. 
ow al ESI) 


Snedecor v. Pope, 143 Ala. 275, 39 So. 318 (1905). 
Hanks v. Spann, 33 So. 3d 1234 (Ala. Civ. App. 2009). 


West’s Key Number Digest, Trespass ¢=13. 
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1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 30.08 (5th ed. 2010). 


Am. Jur. 2d, Trespass § 74. 
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APJI 31A.02 TRESPASS—REAL PROPERTY— 
INVASION BY FOREIGN 
SUBSTANCE [PL] 


(Name of plaintiff) says (name of defendant) trespassed 
on (name of plaintiff)’s property. (He/she/it) says (describe 
the substance, object, particulate, etc., and how plaintiff 
says it invaded (his/her/its) property). 


(Name of defendant) denies (he/she/it) trespassed on 
(name of plaintiff)’s property. 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all the following: 


1. That (describe the substance, object, thing) came 
onto (invaded) (his/her/its) property; 


2. That (name of defendant) intentionally did some act 
that resulted in (describe the substance, object, thing) com- 
ing onto (name of plaintiff)’s property; 


(This does not mean that (name of defendant) 
intended to cause the substance to come onto (name of 
plaintiff)’s property.) 


3. That (name of defendant) reasonably should have 
known (his/her/its) conduct could result in (describe the 
substance, object, thing) coming onto (name of plaintiff)’s 
property; and, 


4. That the (substance, object, thing) affected the prop- 
erty and caused substantial harm to it. 


If (name of plaintiff) proves these things, you will find 
for (him/her/it) and determine what amount of money will 
fairly and reasonably compensate (him/her/it) for the harm. 
If (name of plaintiff) does not prove these things, you will 
find for (name of defendant). 
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Notes on Use 


Use this instruction when the plaintiff claims an invasory 
trespass. 


A substance can trespass onto or under the surface of land. 
References 


Chestang v. IPSCO Steel (Alabama), Inc., 50 So. 3d 418 (Ala. 
2010). 


Russell Corp. v. Sullivan, 790 So. 2d 940, 52 Env’t. Rep. Cas. 
(BNA) 1200 (Ala. 2001). 


Faulk v. Gold Kist, Inc., 599 So. 2d 23 (Ala. 1992). 
Born v. Exxon Corp., 388 So. 2d 933 (Ala. 1980). 
W. T. Ratliff Co., Inc. v. Henley, 405 So. 2d 141 (Ala. 1981). 


Borland v. Sanders Lead Co., Inc., 369 So. 2d 523, 12 Env’t. 
Rep. Cas. (BNA) 2017, 15 Envtl. L. Rep. 20934 (Ala. 1979). 


Rushing v. Hooper McDonald, Inc., 293 Ala. 56, 300 So.2d 94 
(Ala. 1974). 


West’s Key Number Digest, Trespass ¢=10, 12. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 30.06 (5th ed. 2010). 


Am. Jur. 2d, Trespass §§ 41 to 47. 
Restatement (Second) of Torts § 158 (1965). 
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APJI 31A.03 WITHDRAWAL OF LATERAL 
SUPPORT—HARM TO LAND IN 
ITS NATURAL STATE [PL] 


Every person has a right to lateral support for his land 
from the land next to him. His neighbor cannot weaken or 
destroy this right by excavations or other activity on their 
land. However, this right only applies to the land in its nat- 
ural state; this means land without houses, buildings, or 
other artificial structures on it. 


Plaintiff (name of plaintiff) says (his/her/its) land joins 
defendant’s (name of defendant) land. (Name of plaintiff) 
also says (name of defendant) (describe the defendant’s 
conduct that plaintiff says removed the lateral support, e.g., 
blasting, digging a foundation, excavating, etc.) and this 
weakened or destroyed the lateral support for (his/her/its) 
land and caused it to (describe the physical effect, e.g., crack, 
sink, slough off, etc.). 


To recover damages on this claim, (name of plaintiff) 
must prove all of the following: 


1. That (his/her/its) and (name of defendant)’s lands 
join; 


2. That (name of defendant) (describe the activity 
plaintiff says removed the lateral support), and this weak- 
ened or destroyed the lateral support for (name of plaintiff)’s 
land; and, 


3. That the loss of lateral support harmed (name of 
plaintiff)’s land. 


If (name of plaintiff) proves these things, you will find 
for (him/her/it) and determine what amount of money will 
fairly and reasonably compensate (him/her/it) for the harm. 
If (name of plaintiff) does not prove these things, you will 
find for (name of defendant). 
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Notes on Use 


Use this instruction when the plaintiff claims that the 
defendant withdrew lateral support from plaintiffs land that was 
in its natural state. Use APJI 31A.04 if the plaintiff claims that 
the loss of lateral support harmed land with structures. 


If an adjoining land owner withdraws the lateral support from 
the neighbor’s land in its natural state and the land is harmed, the 
defendant is strictly liable for the harm. 


A claim for withdrawing lateral support can be based in 
nuisance. Chambers v. Summerville United Methodist Church, 
Inc., 675 So. 2d 1315 (Ala. Civ. App. 1996). Therefore, if the claim 
is for nuisance, also use APJI 31A.25. 


References 


Nichols v. Woodward Iron Co., 267 Ala. 401, 103 So. 2d 319 
(1958). 


H.H. Parker & Bro. v. Hodgson, 172 Ala. 632, 55 So. 818 (1911). 
Myer v. Hobbs, 57 Ala. 175, 1876 WL 1347 (1876). 

Guilford v. Kendall, 42 Ala. 651, 1868 WL 637 (1868). 

Moody v. McClelland, 39 Ala. 45, 1863 WL 336 (1863). 

Downs v. Lyles, 41 So. 3d 86 (Ala. Civ. App. 2009). 


Chambers v. Summerville United Methodist Church, Inc., 675 
So. 2d 1315 (Ala. Civ. App. 1996) (nuisance). 


St. Louis-San Francisco Ry. Co. v. Wade, 617 F.2d 126 (5th 
Cir. 1979). 


S.H. Kress Co. v. Bullock Shoe Co., 56 F.2d 713 (5th Cir. 1932). 
West’s Key Number Digest, Adjoining Landowners ¢=2 to 6. 


1 Ally W. Howell, Alabama Personal Injury and Tort Law 
§ 10.1 (2007). 


Jenelle M. March, Alabama Law of Damages § 16:15 (6th ed. 
2012). 


Am. Jur. 2d, Adjoining Landowners §§ 44 to 72. 
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1 Fowler V. Harper, et al., Harper, James, and Gray on Torts 
§ 1.27 (3d ed. 2006). 


9 Richard R. Powell, Powell on Real Property §§ 63.01[1] to 
63.01[5] (Natelson Revision 2001). 


7 Stuart W. Speiser, et al., The American Law of Torts §§ 21:2, 
21:4 (1990). 


3 Herbert Thorndike Tiffany, Tiffany on Real Property §§ 752 
to 754 (Jones 3d ed. 1939). 


8 Thompson on Real Property §§ 69.01 to 69.07 (Thomas ed. 
1994). 
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APJI 314.04 WITHDRAWAL OF LATERAL 
SUPPORT—HARM TO LAND 
WITH STRUCTURES [PL] 


Every person has an absolute right to lateral support for 
his land from the land next to him. His neighbor cannot 
weaken or destroy this right by excavations or other activity 
on their land. However, this absolute right only applies to 
the land in its natural state; this means land without houses, 
buildings, or other artificial structures on it because their 
weight increases the outward pressure on the neighbor’s 
land. 


However, there are situations when a person may be 
responsible for harm to his neighbor’s land that is not in its 
natural state. This situation happens if the person conducts 
a lawful activity on his land; negligently performs the activ- 
ity and causes harm to his neighbor’s land and the structures 
on it; and the added weight of the structures on the land did 
not contribute to the harm. 


Plaintiff (name of plaintiff) says (his/her/its) land joins 
defendant (name of defendant)’s land. (Name of plaintiff) 
also says (name of defendant) (describe the negligent conduct 
plaintiff says removed the lateral support) and this weakened 
or destroyed the lateral support for (his/her/its) land, and 
caused (describe the physical harm to the (land) (describe 
the structure)). 


To recover damages for this claim, (name of plaintiff) 
must prove all of the following: 


1. That (his/her/its) and (name of defendant)’s lands 
join; 


2. That (name of defendant) (describe the activity 
plaintiff says removed the lateral support) and this weakened 
or destroyed the lateral support for (name of plaintiff)’s land; 
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3. That the (describe the structure) on (name of 
plaintiff)’s land did not increase the lateral pressure on 
(name of defendant)’s land; and, 


4. That (name of defendant) negligently (describe the 
lawful activity) and (his/her/its) negligent conduct caused 
harm to (name of plaintiff)’s (land) (structures). 


If (name of plaintiff) proves these things, you will find 
for (him/her/it) and determine what amount of money will 
fairly and reasonably compensate (him/her/it) for the harm. 
If (name of plaintiff) does not prove these things, you will 
find for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiff claims that the 
defendant withdrew lateral support from land that was not in its 
natural state. 


Also instruct on negligence, APJI 28.01. 
References 


Refer to the references in APJI 31A.03. 
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APJI 31A.05 ABNORMALLY DANGEROUS 
ACTIVITY—EXPLOSIVES [PL] 


Plaintiff (name of plaintiff) says that defendant (name of 
defendant)’s use of explosives was an abnormally dangerous 
activity (describe why (name of plaintiff) says it was 
abnormally dangerous). (Name of plaintiff) also says that it 
caused harm to (his/her/its) (land), (personal property), (de- 
scribe the harm). 


To recover damages on this claim, (name of plaintiff) 
must prove all of the following: 


1. That (name of defendant)’s use of explosives was 
abnormally dangerous; and, 


2. That the explosion/s/ caused harm to ((name of 
plaintiff) or (name of plaintiff)’s land or personal 
property). 


The fact, if it is a fact, that (name of defendant) used care to 
prevent the harm is not a defense to this claim. 


To decide if (name of defendant)’s use of explosives was 
abnormally dangerous, you must consider all the evidence 
and the following factors: 


1. Whether there was a high degree of risk that some 
(person) (land) (personal property) would be harmed. 


2. Whether it was likely that any harm that resulted 
would be great. 


3. Whether it is impossible to eliminate the risk of 
harm by the use of reasonable care. 


4. The extent to which the use of explosives is not cus- 
tomarily carried on by many people in the community. 


5. Whether the use of explosives was appropriate 
where it was done. 
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6. The extent to which the use of explosives has value 
to the community that is outweighed by its dangerous 
character. 


You need not find that all these factors are present to be 
reasonably satisfied that the activity was abnormally danger- 
ous, but you must be reasonably satisfied from all the evi- 
dence that the activity was abnormally dangerous. 


If (name of plaintiff) proves that (name of defendant)’s 
use of the explosives was abnormally dangerous and caused 
harm to (him/her) (the land) (the personal property), you will 
find for (name of plaintiff) and determine what amount of 
money will fairly and reasonably compensate (name of 
plaintiff) for the harm. If (name of plaintiff) does not prove 
these things, you will find for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiff claims that the 
defendant’s blasting was an abnormally dangerous activity. 


The abnormally dangerous doctrine is not restricted to blast- 
ing cases. See, e.g., Avery v. Geneva County, 567 So. 2d 282 (Ala. 
1990). The instruction can be tailored to other fact situations that 
plaintiff claims are abnormally dangerous. 


References 


Crouch v. North Alabama Sand & Gravel, LLC, 177 So. 3d 200 
(Ala. 2015). 


Birmingham Coal & Coke Co., Inc. v. Johnson, 10 So. 3d 993 
(Ala. 2008). 


Turner v. Westhampton Court, L.L.C., 903 So. 2d 82 (Ala. 
2004). 


IMAC Energy, Inc. v. Tittle, 590 So. 2d 163 (Ala. 1991). 
Avery v. Geneva County, 567 So. 2d 282 (Ala. 1990). 


Stocks v. CFW Const. Co., Inc., 472 So. 2d 1044 (Ala. 1985). 
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Harper v. Regency Development Co., Inc., 399 So. 2d 248 (Ala. 
1981). 


McCuller v. Drummond Co., Inc., 714 So. 2d 298 (Ala. Civ. 
App. 1997). 


Dockins v. Drummond Co., Inc., 706 So. 2d 1235 (Ala. Civ. 
App. 1997). 


Peters v. Amoco Oil Co., 57 F. Supp. 2d 1268 (M.D. Ala. 1999). 

E.S. Robbins Corp. v. Eastman Chemical Co., 912 F. Supp. 
1476, 42 Env’t. Rep. Cas. (BNA) 1528, 26 Envtl. L. Rep. 20866 
(N.D. Ala. 1995). 


West’s Key Number Digest, Explosives ¢=12; Negligence, 
€=305 to 307. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 32.01, 32.02 (5th ed. 2010). 


1 Ally W. Howell, Alabama Personal Injury and Torts §§ 1:40 
to 1:44, 10:2, 10:5 (2008). 


W. Page Keeton, et al., Prosser & Keeton on the Law of Torts 
§ 78 (5th ed. 1984). 


Jenelle M. Marsh, Alabama Law of Damages § 36:20 (6th ed. 
2012); 


Am. Jur. 2d, Explosions and Explosives §§ 77 to 90. 
Am. Jur. 2d, Negligence §§ 392 to 408. 
Restatement (Second) of Torts §§ 519, 520 (1977). 


Ala. Code §§ 8-17-240 to 8-17-256 (1975) (West’s Alabama 
Code). 


Ala. Code § 6-19-9 (1975) (West’s Alabama Code). 
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APJI 31A.06 TRESPASS—STATUTORY 
PENALTY FOR TREES— 
ELEMENTS & DEFENSES [PL] 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) intentionally came onto (name of plaintiff)’s land 
and (name of defendant) knew (he/she/it) did not have 
permission to be on the land. (Name of plaintiff) further says 
when (name of defendant) was on the land (he/she/it) (cut 
down), (deadened), (girded), (boxed), (destroyed or took away, 
if already cut down or fallen) the trees or saplings without 
(name of plaintiff)’s consent. 


(Name of defendant) (denies what (name of plaintiff) 
says) (says (he/she/it) had an honest belief that (he/she/it) 
was on (his/her/its) land) (says (he/she/it) had an honest 
belief that (he/she/it) had permission to cut, etc. the trees) 
(says (he/she/it) owns the land by adverse possession). 


To recover damages on this claim, (name of plaintiff) 
must prove all the following: 


1. That (he/she/it) had legal title to the land or owned 
the trees; 


2. That (name of defendant) intended to come onto 
(name of plaintiff)’s land; 


3. That (name of defendant) knew (he/she/it) did not 
have permission to be on the land; 


4. That (name of defendant) (cut down), (deadened), 
(girded), (boxed), (destroyed or took away, if already cut 
down or fallen) the trees or saplings without (name of 
plaintiff)’s consent; and, 


5. That the trees or saplings are (give the number and 
describe the species of the trees). 


If (name of plaintiff) proved these things you will find 
for (him/her/it), and decide on an award of statutory 
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damages. If (name of plaintiff) did not prove these things, 
you will find for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiffs claims are for the 
statutory penalty based on Ala. Code §§ 35-14-1 to 3 (1975) (West’s 
Alabama Code). 


References 
Ala. Code §§ 35-14-1 to 35-14-3 (1975) (West’s Alabama Code). 


Mizell v. Container Corp. of America, 486 So. 2d 398 (Ala. 
1986). 


Hickox v. Vester Morgan, Inc., 439 So. 2d 95 (Ala. 1983). 
Peterson v. Hamilton, 286 Ala. 49, 237 So. 2d 100 (1970). 
Stockburger Bros. v. Aderholt, 195 Ala. 56, 70 So. 157 (1915). 
Glenn v. Adams, 126 Ala. 189, 29 So. 836 (1901). 


Vick v. Tisdale, 56 Ala. App. 565, 324 So. 2d 279 (Civ. App. 
1975). 


West’s Key Number Digest, Logs & Logging ¢=35 to 36; 
Trespass ¢=63. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 30.11 (5th ed. 2010). 


Jesse P. Evans, III, Alabama Property Rights and Remedies 
§ 22.3(a) (4th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages § 33:2 (6th ed. 
2012); 


Am. Jur. 2d, Logs and Timber §§ 93, 94, 95, 100, 101, 105 to 
AL Aes 


Am. Jur. 2d, Trespass §§ 124 to 126. 


Ala. Code § 9-13-62 (1975) (West’s Alabama Code) (Civil li- 
ability for cutting trees, etc.). 
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APJI 31A.07 TRESPASS—STATUTORY 
PENALTY FOR TREES, ETC.— 
DAMAGES [PL] 


The law of Alabama sets the amount you will award 
(name of plaintiff). 


1. You will award $20.00 for each cypress, pecan, oak, 
pine, cedar, poplar, walnut, hickory or wild cherry tree, or 
sapling of that kind. 


2. You will award $15.00 each for any fruit tree or 
ornamental tree, or shrub, bush or plant. 


3. You will award $10.00 each for every other kind of 
tree or sapling. 


Notes on Use 
Use this instruction to explain the statutory damages. 
References 


See the references in APJI 31A.06. 


APJI 31A.08 to 31A.10 


Reserved 
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APJI 31A.11 TRESPASS—REAL PROPERTY— 
NOMINAL DAMAGES [PL] 


When a trespass does not cause harm to the real prop- 
erty, you should award (name of plaintiff) nominal damages. 
Nominal damages are a small amount of money, for example 
$1.00. 


If you are reasonably satisfied from the evidence that 
(name of defendant) trespassed on (name of plaintiff)’s prop- 
erty, but (name of plaintiff) has not proved any actual 
monetary loss, you should award nominal damages. 


Notes on Use 


Use this instruction when the interference is direct and the 
plaintiff does not prove actual monetary loss. 


References 
Ramos v. Fell, 272 Ala. 53, 128 So. 2d 481 (1961). 
Dawsey v. Newton, 244 Ala. 661, 15 So. 2d 271 (1948). 


Central of Georgia Ry. Co. v. Barnett, 220 Ala. 284, 124 So. 
868 (1929). 


Foust v. Kinney, 202 Ala. 392, 80 So. 474 (1918). 
Downs v. Lyles, 41 So. 3d 86 (Ala. Civ. App. 2009). 


Alabama Power Co. v. Gielle, 373 So. 2d 851 (Ala. Civ. App. 
1979). 


West’s Key Number Digest, Trespass ¢=47, 57. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 380.10 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages §§ 3:1, 3:2 (6th 
ed. 2012). 


Am. Jur. 2d, Trespass §§ 93, 112. 
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APJI 31A.12 TRESPASS—REAL PROPERTY— 
GENERAL RULE— 
COMPENSATORY DAMAGES [PL] 


(Name of plaintiff) says (name of defendant)’s trespass 
harmed (his/her/its) real property. 


The measure of damage is the difference between the 
reasonable market value of the property immediately before 
the harm and the reasonable market value immediately af- 
ter the harm. 


You must decide if (name of defendant)’s trespass 
harmed (name of plaintiff)’s property. If it did, you must 
then determine the difference, if any, between the reason- 
able market values of the property immediately before and 
immediately after the harm. 


Notes on Use 


This instruction states the general rule about the measure of 
direct compensatory damage to real property and is based on the 
holding in Poffenbarger v. Merit Energy Co., 972 So. 2d 792 (Ala. 
2007). The Poffenbargers sued Merit Energy Company for trespass, 
nuisance, negligence and wanton conduct when Merit’s oil pipeline 
leaked oil and it entered the Poffenbarger’s land. The court held 
that the general rule about the measure of direct compensatory 
damage to real property is “the diminution in the value of that 
property even when the cost to remediate the property exceeds the 
diminution in value. . .” Id at 801. The rule is flexible, and Pof- 
fenbarger discusses the rule and its exceptions. See the references 
for exceptions to the general rule. 


This instruction states the general rule about the measure of 
damages; however, “[t]his rule is subservient to the underlying 
proposition for measuring damages in trespass cases: The Plaintiff 
is ordinarily entitled to an amount which will compensate him for 


actual damages sustained.” Borland v. Sanders Lead Co., Inc., 369 
So. 2d 523, 530, 12 Env’t. Rep. Cas. (BNA) 2017, 15 Envtl. L. Rep. 
20934 (Ala. 1979). 


The value of timber on the land is not the measure of damages. 
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References 
Poffenbarger v. Merit Energy Co., 972 So. 2d 792 (Ala. 2007). 
Krebs Mfg. Co. v. Brown, 108 Ala. 508, 18 So. 659 (1895). 
Rickenbaugh v. Asbury, 28 Ala. App. 375, 185 So. 181 (1938). 
Arrick v. Fanning, 35 Ala. App. 409, 47 So. 2d 708 (1950). 
Wert v. Geeslin, 37 Ala. App. 351, 69 So. 2d 718 (1953). 


Alabama Great Southern R. Co. v. Russell, 35 Ala. App. 345, 
48 So. 2d 239 (1949), judgment rev’d on other grounds, 254 Ala. 
701, 48 So. 2d 249 (1949). When fences and grass are burned by 
fire on land, the damages are the value of the items harmed or 
destroyed, and not the value of the land before and after the injury. 


Atlanta & B. Air Line Ry. v. Brown, 158 Ala. 607, 48, 48 So. 
73 (1908). Measure of damage to crops on land, if the crops have a 
value which can be determined without reference to the soil, is 
limited to the value of the thing destroyed and not the difference 
in the value of the land before and after such destruction. 


U.S. v. Taylor, 35 F. 484 (C.C.S.D. Ala. 1888). 
Gresham v. Taylor, 51 Ala. 505, 1874 WL 910 (1874). 


Tennessee Corp. v. Barnett, 269 Ala. 450, 114 So. 2d 1385 
(1959). 


W.T. Smith Lumber Co. v. McKenzie, 256 Ala. 496, 55 So. 2d 
919 (1952). If the property can be adapted for a special purpose 
and this affects its value, the jury may consider this when assess- 
ing damages. — 


Alabama Power Co. v. Thompson, 250 Ala. 7, 32 So. 2d 795 
(1947). The measure of damage to a reversionary interest or estate 
in land caused by destruction of timber is the diminished value of 
land caused by destruction of trees and not the value of the timber 
cut. 


Guest v. Guest, 234 Ala. 581, 176 So. 289 (1937). 


Lowery v. Rowland, 104 Ala. 420, 16 So. 88 (1894). When trees 
are destroyed, the measure of damage is the diminished value of 
the premises on which they are grown. 


Southern Ry. Co. v. Slade, 192 Ala. 568, 68 So. 867 (1915). 
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When buildings are destroyed by fire, the measure of damage is 
their value at the time of harm, and when the property has no 
market value, or the market value is inadequate, the measure of 
damage is its reasonable value for the uses the owner was putting 
it or might have put it. 


West’s Key Number Digest, Damages ©107 to 112, 137, 138, 
217; Trespass 50. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 30.10 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages §§ 33:1 to 33:12 
(6th ed. 2012). 


Ala. Code § 35-14-1 (1975) (West’s Alabama Code) (Statutory 
penalty for destruction, injury, or removal of trees). 


Am. Jur. 2d, Damages §§ 772 to 775. 
Am. Jur. 2d, Trespass §§ 100 to 108. 


William W. Watts, Common Law Remedies in Alabama for 
Contamination of Land, 29 Cumb. L. Rev. 37 (1999). 


A.L.R. Library 


Measure and element of damages for pollution of well or 
spring, 76 A.L.R.4th 629. 


Special or consequential damages recoverable, on account of 
delay in delivering possession, by purchaser of real property 
awarded specific performance, 11 A.L.R.4th 891. 


Measure and elements of damage for limitation of access 
caused by conversion of conventional road into limited-access 
highway, 42 A.L.R.3d 148. 


Abutting owner’s right to damages for limitation of access 
caused by conversion of conventional road into limited-access 
highway, 42 A.L.R.3d 13. 


Comment Note.—“Out of pocket” or “benefit of bargain” as 
proper rule of damages for fraudulent representations inducing 
contract for the transfer of property, 13 A.L.R.3d 875. 


Vendor and purchaser: recovery for loss of profits from 
contemplated sale or use of land, where vendor fails or refuses to 
convey, 11 A.L.R.3d 719. 
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Measure of damages for lessor’s breach of contract to lease or 
to put lessee into possession, 88 A.L.R.2d 1024. 


Implied obligation of purchaser or lessee to conduct search for, 
or to develop or work premises for, minerals other than oil and 
gas, 76 A.L.R.2d 721. 


Measure of vendee’s recovery in action for damages for 
vendor’s delay in conveying real property, 74 A.L.R.2d 578. 


Recovery for unauthorized geophysical or seismograph explo- 
ration or survey, 67 A.L.R.2d 444. 


Tort liability for damages for misrepresentations as to area of 
real property sold or exchanged, 54 A.L.R.2d 660. 


Measure and elements of damages for pollution of stream, 49 
A.L.R.2d 253. 


Measure of damages for loss of or interference with lateral 
support, 36 A.L.R.2d 1258. 


Liability for obstruction or diversion of subterranean waters in 
use of land, 29 A.L.R.2d 1354. 


Measure and items of recovery for improvements mistakenly 
placed or made on land of another, 24 A.L.R.2d 11. 


Right of trespasser to credit for expenditures in producing, as 
against his liability for value of, oil or minerals, 21 A.L.R.2d 380. 


Right to recovery, in action for breach of contract to convey 
lands, expenditures incurred in preparation for performance, 17 
A.L.R.2d 1353. 


Recovery by tenant of damages for physical injury or mental 
anguish occasioned by wrongful eviction, 17 A.L.R.2d 936. 


Specific performance: compensation or damages awarded 
purchaser for delay in conveyance of land, 7 A.L.R.2d 1204. 
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APJI 314.13 TRESPASS—REAL PROPERTY— 
PERMANENT HARM [PL] 


(Name of plaintiff(s)) say(s) that (name of defendant)’s 
trespass permanently harmed (his/her/its/their) real 
property. Permanent harm is harm that cannot be repaired. 


The measure of damage is the difference between the 
reasonable market value of the property immediately before 
the harm and the reasonable market value immediately af- 
ter the harm. When you decide the value of the property im- 
mediately before the harm, you may consider how (name of 
plaintiff) used the property (and you may consider any other 
way (name of plaintiff) reasonably could have used the 
property). 


You must decide if (name of defendant)’s conduct 
harmed (name of plaintiff)’s property. If it did, you must 
then determine the difference, if any, between the reason- 
able market values of the property before and immediately 
after the harm. 


Notes on Use 


Use this instruction when the plaintiff claims trespass to real 
property and there is permanent damage to the property. 


References 


Borland v. Sanders Lead Co., Inc., 369 So. 2d 523, 12 Env’t. 
Rep. Cas. (BNA) 2017, 15 Envtl. L. Rep. 20934 (Ala. 1979). 


W.T. Smith Lumber Co. v. McKenzie, 256 Ala. 496, 55 So. 2d 
919 (1952). 


Alabama Power Co. v. Thompson, 250 Ala. 7, 32 So. 2d 795 
974 (1947). 


See, Poffenbarger v. Merit Energy Co., 972 So. 2d 792 (Ala. 
2007). 


West’s Key Number Digest, Damages 107, 110; Trespass 
47 to 50. 
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1 Michael L. Roberts & Gregory S. Cusimano, Alabama Law of 
Damages § 30.10 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages § 33:1 (6th ed. 
2012). 


Am. Jur. 2d, Damages §§ 255 to 274, 675 to 676, 756 to 757. 
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APJI 314.14 CONTINUOUS TRESPASS—REAL 
PROPERTY—DAMAGES [PL] 


Plaintiff (name of plaintiff) says that (name of defen- 
dant)’s trespass was continuous. If you are reasonably satis- 
fied from the evidence that (name of defendant)’s conduct 
was a continuous trespass and it harmed (name of plaintiff)’s 
real property, you will award damages for the trespass. 


The time period is from the start of the trespass until 
this trial, and the damages are awarded for the loss of use of 
the property or its fair rental value. 


Notes on Use 


Use this instruction when the plaintiff claims damages for 
continuous trespass. 


References 
Ala. Code § 6-5-217 (1975) (West’s Alabama Code). 
W. T. Ratliff Co., Inc. v. Henley, 405 So. 2d 141 (Ala. 1981). 


Borland v. Sanders Lead Co., Inc., 369 So. 2d 523, 12 Env'’t. 
Rep. Cas. (BNA) 2017, 15 Envtl. L. Rep. 20934 (Ala. 1979). 


Thomas v. Bank of Hurtsboro, 2438 Ala. 658, 11 So. 2d 370 
(1942). 


Louisville & N.R. Co. v. Higginbotham, 153 Ala. 334, 44 So. 
872 (1907). 


Devenish v. Phillips, 743 So. 2d 492 (Ala. Civ. App. 1999). 


Alabama Power Co. v. Gielle, 373 So. 2d 851 (Ala. Civ. App. 
1979). 


West’s Key Number Digest, Damages ¢-110; Trespass €=51. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 30.07 (5th ed. 2010). 


Am. Jur. 2d, Trespass § 91. 
De 
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APJI 314.15 TRESPASS—REAL PROPERTY— 
PUNITIVE DAMAGES [PL] 


Punitive damages are awarded to a plaintiff to punish a 
defendant for (his/her/its) wrongful conduct, and to protect 
the public by deterring or discouraging the defendant and 
others from trespassing on another’s land in the future. 


Before you can award punitive damages (1) you must 
have decided to award (name of plaintiff) compensatory or 
nominal damages; and (2) (name of plaintiff) must have 
proved by clear and convincing evidence that (name of 
defendant) consciously or deliberately acted toward (name of 
plaintiff) with (oppression) (wantonness) or (malice). 


Clear and convincing evidence means evidence that, 
when weighed against opposing evidence, produces in your 
mind a firm conviction about each element of the claim and 
a high probability that your conclusion is correct. 


Proof by clear and convincing evidence requires a level 
of proof greater than proof to your reasonable satisfaction 
from the evidence or the substantial weight of the evidence, 
but it is less than proof beyond a reasonable doubt. 


(Oppression means causing a person to undergo cruel 
and unjust hardship in knowing disregard of that person’s 
rights.) 


(Wantonness is conduct that is carried on with a reckless 
or conscious disregard of the rights or safety of others.). 


(Malice is the intentional doing of a wrongful act without 
just cause or excuse, either: 


1. With an intent to injure the person or property of another 
person or entity, or 


2. Under circumstances that the law will imply an evil 
intent.) 


Whether you award punitive damages is up to you. If 
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you do, the amount of the award is determined by the 
character and degree of (name of defendant)’s wrongful 
conduct, and the necessity to prevent the same or similar 
wrongful conduct by the defendant and others in the future. 


Notes on Use 


Use this instruction when the plaintiff claims trespass to 
realty and the evidence requires an instruction on punitive 
damages. 


The bench and bar should note that the opinion in Downs v. 
Lyles, 41 So. 3d 86 (Ala. Civ. App. 2009) quoted case language, as 
opposed to the statutory definitions (Ala. Code § 6-11-20 (b) (2) & 
(3) (1975) (West’s Alabama Code)), when it discussed punitive 
damages. The Court stated: “Punitive damages are also available 
to a plaintiff in a trespass action, even if only nominal damages 
are awarded, ‘if the trespass is attended by rudeness, wantonness, 
recklessness or an insulting manner or is accompanied by circum- 
stances of fraud and malice, oppression, aggravation, or gross 
negligence.’ Rushing, 293 Ala. at 61, 300 So.2d at 98.” Id. at 92. 
Ala. Code § 6-11-20 (1975) (West’s Alabama Code) governs “any 
civil action”; therefore, the Committee calls attention to what may 
be a conflict between Downs and the statutory requirements for an 
award of punitive damages in a trespass action. 


Because “reasonable doubt” is not defined in Ala. Code § 6- 
11-20 (1975) (West’s Alabama Code), it may be appropriate to 
instruct the jury on reasonable doubt to draw the distinction be- 
tween the terms. One instruction on reasonable doubt is as follows: 


A reasonable doubt is a doubt of a fair-minded juror 
honestly seeking the truth after careful and impartial 
consideration of all the evidence in this case. It is a doubt 
based on reason and common sense. A reasonable doubt is not 
a notion that is confused or contrary to reason. It is an actual 
doubt based on the evidence, or lack of evidence, or a combina- 
tion of them. It is a doubt that remains after going over in 
your mind the entire case and considering all the evidence. A 
reasonable doubt is different from a doubt based on a mere 
possibility, or a doubt based on bare imagination, or a doubt 
based on guesswork. 


References 


Chestang v. IPSCO Steel (Alabama), Inc., 50 So. 3d 418, 433 
(Ala. 2010). 
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IMAC Energy, Inc. v. Tittle, 590 So. 2d 168 (Ala. 1991). 
Cummans v. Dobbins, 575 So. 2d 81, 82 (Ala. 1991). 

W. T. Ratliff Co., Inc. v. Henley, 405 So. 2d 141 (Ala. 1981). 


Calvert and Marsh Coal Co., Inc. v. Pass, 393 So. 2d 955 (Ala. 
1980). 


Borland v. Sanders Lead Co., Inc., 369 So. 2d 523, 12 Env’t. 
Rep. Cas. (BNA) 2017, 15 Envtl. L. Rep. 20934 (Ala. 1979). 


Rushing v. Hooper-McDonald, Inc., 293 Ala. 56, 300 So. 2d 94 
(1974). 


Dekle v. Vann, 284 Ala. 142, 223 So. 2d 30 (1969). 
Ramos v. Fell, 272 Ala. 53, 128 So. 2d 481 (1961). 


Ex parte Birmingham Realty Co., 183 Ala. 444, 63 So. 67 
(1918). 


Downs v. Lyles, 41 So. 3d 86 (Ala. Civ. App. 2009). 
West’s Key Number Digest, Trespass ©=56 to 57. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 3.03[8], 30.10 (5th ed. 2010). 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law 8§ 42.01 to 42.12, 43.01 to 43.04 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages §§ 4:1, 4:2, 4:5 
(6th ed. 2012).: 


1 Charles W. Gamble & Robert J. Goodwin, McElroy’s 
Alabama Evidence § 70.03 (6th ed. 2009). 


Am. Jur. 2d, Trespass §§ 119 to 123. 
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APJI 314.16 TRESPASS—REAL PROPERTY— 
DAMAGES—MENTAL SUFFERING 
[PL] 


(Name of plaintiff) says that (name of defendant)’s 
conduct during the trespass caused [him/her] emotional 
distress (and (he/she) will have emotional distress in the 
future). 


Before you can award (name of plaintiff) damages for 
emotional distress, (he/she) must prove the following: 


1l.a. (That the trespass caused physical injury to (name 
of plaintiff)), or, 


1. b. (It was reasonably foreseeable to (name of 
defendant) that (his/her/its) conduct would place (name of 
plaintiff) in the immediate risk of physical harm, and that it 
did put (name of plaintiff) in the risk of physical harm), or, 


1. c. (That (name of defendant)’s language or other 
conduct was insulting, rude, abusive or scornful when (he/ 
she/it) trespassed on (name of plaintiff)’s property), or, 


1.d. (That (name of defendant) knew that (his/her/its) 
conduct was a trespass on someone’s property. 


If (name of plaintiff) proved these things, you should 
award [him/her] damages for the emotional distress. 


There is no legal rule or yardstick that tells you how 
much money to award for physical pain (and emotional 
distress). The amount you decide to award is up to you, but 
it must be fair and reasonable, based on sound judgment, 
and proved by the evidence. In deciding the amount of the 
award, you may consider, among other things, the nature, 
severity, and length of time (name of plaintiff) had physical 
pain (and emotional distress). 


(You should award (name of plaintiff) an amount for 
future physical pain (and emotional distress) if (name of 
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plaintiff) has proved that it is reasonably certain that (he/ 
she) will have physical pain (and emotional distress) in the 
future.) 


Notes on Use 


The plaintiff can recover emotional distress damages in a 
trespass case when the trespass places plaintiff in the zone of 
danger, or causes a physical injury, or when the trespass in com- 
mitted under circumstances of insult or contumely, or the 


defendant’s conduct is wanton. Dockins v. Drummond Co., Inc., 
706 So. 2d 1235 (Ala. Civ. App. 1997), Birmingham Realty Co. v. 
Thomason, 8 Ala. App. 535, 63 So. 65 (1912). 


References 
Ala. Code § 6-5-20 (1975) (West’s Alabama Code). 


Chestang v. IPSCO Steel (Alabama), Inc., 50 So. 3d 418 (Ala. 
2010). 


See, Birmingham Coal & Coke Co., Inc. v. Johnson, 10 So. 3d 
993 (Ala. 2008) (abnormally dangerous activity, blasting). 


IMAC Energy, Inc. v. Tittle, 590 So. 2d 163 (Ala. 1991). 


See, Cummans v. Dobbins, 575 So. 2d 81 (Ala. 1991) (defendant 
made no effort to determine whose land he trespassed on). 


Rushing v. Hooper-McDonald, Inc., 293 Ala. 56, 300 So. 2d 94 
(1974). 


Dawsey v. Newton, 244 Ala. 661, 15 So. 2d 271 (1948). 


Holder v. Elmwood Corporation, 231 Ala. 411, 165 So. 235 
(1936). 


J.B. McCrary Co. v. Phillips, 222 Ala. 117, 130 So. 805 (1930). 
Downs v. Lyles, 41 So. 3d 86 (Ala. Civ. App. 2009). 


Dockins v. Drummond Co., Inc., 706 So. 2d 1235 (Ala. Civ. 
App. 1997). 


Birmingham Realty Co. v. Thomason, 8 Ala. App. 535, 63 So. 
65 (1912). 
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West’s Key Number Digest, Trespass ©=47. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 30.1 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages § 33:1 (6th ed. 
2012). 


Am. Jur. 2d, Trespass § 116. 
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APJI 314.17 TRESPASS—REAL PROPERTY— 
DAMAGES TO PERSONAL 
PROPERTY [PL] 


(Name of plaintiff) says (his/her/its) (describe the 
personal property) was harmed because of (name of defen- 
dant)’s trespass. 


The measure of damages is the difference between the 
reasonable market value of the (describe the property) im- 
mediately before the harm and its reasonable market value 
immediately after the harm. 


You must decide if (name of defendant)’s trespass 
harmed the property. If it did, you must then determine the 
difference, if any, between the reasonable market value of 
the property immediately before the harm and the reason- 
able market value immediately after the harm. 


Notes on Use 


Use this instruction when the plaintiff claims damage to 
personal property. However, this instruction states the general 
rule, and the difference in market value is not the absolute mea- 


sure of compensable damages, but it is the principal element. Alford 
v. Jones, 531 So. 2d 659, 660 (Ala. 1988). When evidence about the 
cost to repair is introduced, use APJI 11.35. 


Use APJI 11.386 when the claim is damages to a commercial 
vehicle. 


References 
Martin v. Scaife, 587 So. 2d 995, 996 (Ala. 1991). 
Alford v. Jones, 531 So. 2d 659, 660 (Ala. 1988). 


Lynn Strickland Sales and Service, Inc. v. Aero-Lane Fabrica- 
tors, Inc., 510 So. 2d 142 (Ala. 1987) (per curiam), overruled on 
other grounds, Alfa Mut. Ins. Co. v. Roush, 723 So. 2d 1250, 1256 
(Ala. 1998) (intent or design to injure is not an element of a claim 
for wantonness). 


Borland v. Sanders Lead Co., Inc., 369 So. 2d 523, 12 Env'’t. 
Rep. Cas. (BNA) 2017, 15 Envtl. L. Rep. 20934 (Ala. 1979). 
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Rushing v. Hooper-McDonald, Inc., 293 Ala. 56, 300 So. 2d 94 
(1974). 


Robbins v. Voigt, 280 Ala. 207, 191 So. 2d 212 (1966). 
Wert v. Geeslin, 260 Ala. 701, 69 So. 2d 724 (1954). 
Foust v. Kinney, 202 Ala. 392, 80 So. 474 (1918). 


See, Housing Authority of Birmingham Dist. v. Title Guarantee 
Loan & Trust Co., 243 Ala. 157, 8 So. 2d 835 (1942) (the terms fair 
market value and reasonable market value of real property are 
substantially synonymous). 


Lary v. Gardener, 908 So. 2d 955 (Ala. Civ. App. 2005). 
Arrick v. Fanning, 35 Ala. App. 409, 47 So. 2d 708 (1950). 


Sunshine Homes v. Hogan, 408 So. 2d 149 (Ala. Civ. App. 
1981). 


For rule regarding loss of use of personal automobile during 


reasonable period of repair, see Hannah v. Brown, 400 So. 2d 410 
(Ala. Civ. App. 1981). 


West’s Key Number Digest, Damages ©1038, 105, 113, 137, 
139, 174(1), 217; Trespass 49. 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Law of 
Damages § 41.02 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages §8§ 33:1, 36:5, 
36:50 (6th ed. 2012). 


Am. Jur. 2d, Damages §§ 279 to 299, 772 to 775, 790, 810. 
Am. Jur. 2d, Trespass §§ 109 to 110. 
A.L.R. Library 


Comment Note.—Measure of damages for conversion of 
corporate stock or certificate, 31 A.L.R.3d 1286. 


Damages for killing or injuring dog, 61 A.L.R.5th 635. 


Measure of damages for wrongful removal of earth, sand, or 
gravel from land, 1 A.L.R.3d 801. 
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Measure of damages for conversion or loss of commercial 
paper, 85 A.L.R.2d 1349. 


Measure of damages for destruction of or injury to airplane, 73 
A.L.R.2d 719. 


Measure of damages for injury to or destruction of shade or 
ornamental tree or shrub, 95 A.L.R.3d 508. 


Measure of damages for destruction of or injury to fruit, nut, 
or other productive trees, 90 A.L.R.3d 800. 


Recovery by chattel mortgagee or mortgagor, or person stand- 
ing in his shoes, against third person for damage or destruction of 
property, 67 A.L.R.2d 599. 


Recovery by conditional seller or buyer, or person standing in 
his shoes, against third person for damages or destruction of 
property, 67 A.L.R.2d 582. 


Recovery of value of use of property wrongfully attached, 45 
A.L.R.2d 1221. 


Deviation by carrier in transportation of property, 33 A.L.R.2d 
145. 


Damages recoverable from warehouseman for negligence 
causing injury to, or destruction of, goods of a perishable nature, 
32 A.L.R.2d 910. 


Comment Note.—Recovery for mental shock or distress in 
connection with injury to or interference with tangible property, 28 
A.L.R.2d 1070. 


Remedy for refusal of corporation or its agent to register or 
effectuate transfer of stock, 22 A.L.R.2d 12. 


Measure of damages for conversion or loss of, or damage to, 
personal property having no market value, 12 A.L.R.2d 902. 
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APJI 31A.18 TRESPASS—PERSONAL 
PROPERTY—COST TO REPAIR 
[PL] 


You have evidence about the cost to repair the (describe 
the property). You may consider this evidence when deciding 
the extent of the harm to the property and when deciding its 
market value. However, the correct measure of damages is 
the difference between the reasonable market value im- 
mediately before the harm and the reasonable market value 
immediately after the harm. 


Notes on Use 


Use this instruction when evidence of repair expense has been 
presented. It should be preceded by APJI 11.34. This instruction is 
intended to eliminate confusing language in former APJI 11.24 
(1993). 


Use APJI 11.36 when the claim is damages to a commercial 
vehicle. 


References 
Martin v. Scaife, 587 So. 2d 995 (Ala. 1991). 
Alford v. Jones, 531 So. 2d 659 (Ala. 1988). 
Robbins v. Voigt, 280 Ala. 207, 191 So. 2d 212, 218 (1966). 


Hunt v. Ward, 262 Ala. 379, 79 So. 2d 20 (1955), rev’d in part, 
Ex parte S & M, LLC, 120 So. 3d 509 (Ala. 2012). 


Mobile Light & R. Co. v. Gadik, 211 Ala. 582, 100 So. 837 
(1924). 


Lary v. Gardener, 908 So. 2d 955 (Ala. Civ. App. 2005). 


Wambles v. Davis, 405 So. 2d 945 (Ala. Civ. App. 1981), writ 
denied, 405 So. 2d 946 (Ala. 1981), writ quashed, 405 So. 2d 951 
(Ala. 1981). 


Hannah v. Brown, 400 So. 2d 410 (Ala. Civ. App. 1981). 


“The complaining party is entitled, by reason of repair, to a 
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car equal to but not better than he had immediately prior to 
the collision. And the cost of repairs must not exceed the dif- 
ference in the market value of the car before and after injury.” 
125 So. 2d at p. 6 (internal citations omitted). 

“Recovery cannot be had for both total loss of an automobile 
and loss of use of the same vehicle.” Id. 125 So. 2d at p. 7 
(internal citation omitted). 

Arrick v. Fanning, 35 Ala. App. 409, 47 So. 2d 708 (1950). 
West’s Key Number Digest, Damages ¢7174(1); 

West’s Key Number Digest, Trespass ¢=49. 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 41.02 (4th ed. 2004). 


Jenelle M. Marsh, Alabama Law of Damages §§ 36:5, 36:50 
(6th ed. 2012). 


Am. Jur. 2d, Damages § 288. 
A.L.R. Library 


Recovery of value of use of property wrongfully attached, 45 
A.L.R.2d 1221. 
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APJI 31A.19 TRESPASS—REAL PROPERTY— 
DAMAGE TO GROWING CROPS 
[PL] 


The measure of damages for harm to growing crops is 
the difference between the fair and reasonable market value 
of the crop raised and gathered and the fair and reasonable 
market value of the crops that would have been raised. 


To determine the value, you should consider the way the 
crops were worked, the weather, insects, plant disease, fer- 
tilizer, and all other such factors had the crop not been 
harmed, less the reasonable cost of gathering, housing, and 
marketing that part of the crop that was harmed. 


Thus, the measure of damages is the difference in 
yield—what the yield would have been had the crop not been 
harmed, and the actual yield, less the reasonable cost of 
gathering, housing, and marketing that part of the crop 
which was lost as a result of the claimed harm. 


Notes on Use 


Use this instruction when the plaintiff claims that the trespass 
destroyed some or all of his crops. 


When the plaintiff is prevented from planting a crop, see 
Johnson v. Kersh, 395 So. 2d 1011 (Ala. Civ. App. 1980), Tyson v. 
Chestnut, 118 Ala. 387, 24 So. 73 (1898), and Snodgrass v. 
Reynolds, 79 Ala. 452, 1885 WL 346 (1885). 


References 


Tennessee Corp. v. Barnett, 269 Ala. 450, 114 So. 2d 135 
(1959). 


Alabama Great Southern R. Co. v. Russell, 254 Ala. 701, 48 
So. 2d 249 (1949). 


Foust v. Kinney, 202 Ala. 392, 80 So. 474 (1918). 


International Agr. Corporation v. Abercrombie, 184 Ala. 244, 
63 So. 549 (1913). 
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Central of Georgia Ry. Co. v. Carroll, 163 Ala. 84, 50 So. 235 
(1909). 


Atlanta & B. Air Line Ry. v. Brown, 158 Ala. 607, 48 So. 73 
(1908). 


West’s Key Number Digest, Damages ©7106, 112, 174(3). 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 41.03 (5th ed. 2010). 


Am. Jur. 2d, Crops § 68. 
Am. Jur. 2d, Damages § 277. 


APJI 31A.20 to 31A.24 


Reserved 
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APJI 314.25 NUISANCE—PRIVATE— 
DEFINED— 
ELEMENTS [PL] 


The law of Alabama is that every person who owns or 
occupies land has a right to use and enjoy that land. An- 
other person cannot conduct an activity on his land that 
interferes with those rights. If the activity would hurt, harm, 
or inconvenience an ordinary, reasonable neighbor, and it 
causes harm to his neighbor’s land, the law calls this a 
nuisance. 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) (state the activity and the effect, e.g., foul odors, 
noise, dust, vibrations, pollution of a stream, etc.) and the 
condition caused (him/her/it) to lose the use or enjoyment of 
(his/her/its) land. (Name of plaintiff) also says the condition 
caused (him/her/it) harm (state the claimed harm, e. g., harm 
to the land, physical harm, emotional distress). 


A nuisance is any condition that causes hurt, inconve- 
nience, or harm to another; and it does not matter if the 
activity is lawful. The condition must be the kind that would 
affect an ordinary, reasonable person; but not one that would 
affect only a fussy, picky, difficult, or hard to please person. 


To recover damages on this claim, (name of plaintiff) 
must prove all of the following: 


1. That (name of defendant) caused (describe the condi- 
tion of which plaintiff complains); 


2. That the condition would affect an ordinary, reason- 
able person; and, 


3. The condition caused (name of plaintiff) hurt, incon- 
venience, or harm. 


If (name of plaintiff) proved these things, you will find 
for (him/her/it) and determine the amount of money that will 
fairly and reasonably compensate (him/her/it) for the harm. 
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If (name of plaintiff) did not prove these things, you will find 
for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiff claims the defendants 
conduct constituted a private nuisance. 


Harm and money damage is an element of a claim for private 
nuisance. 


References 
Ala. Code 8§ 6-5-120 to 6-5-125 (1975) (West’s Alabama Code). 


Crouch v. North Alabama Sand & Gravel, LLC, 177 So. 3d 200 
(Ala. 2015). 


Duncan v. City of Tuscaloosa, 257 Ala. 574, 60 So. 2d 438 
(1952) (statutory definition of a nuisance is declaratory of the com- 
mon law and does not supersede the common law on the other 
conditions and circumstances that constitute a nuisance under the 
common law). 


Alabama Power Co. v Stringfellow, 228 Ala. 422, 153 So. 629 
(1934). 


Noise, to constitute “Nuisance,” must be such as materially 
interfered with ordinary comfort of ordinary people, injury 
must be substantial, and trifling or occasional noises depend- 
ing on ordinary use of property or in pursuance of ordinary 
trade or calling do not constitute nuisance. 


Higgins v. Bloch, 213 Ala. 209, 104 So. 429 (1925). 


The test of inconvenience is “such as would affect ordinary 
reasonable men.” 


First Avenue Coal & Lumber Co. v. Johnston, 171 Ala. 470, 54 
So. 598 (1911), holding that the effect on persons of very delicate 
and fastidious taste must not be considered. The action for dam- 
ages is founded on the wrongful act in creating or maintaining the 
nuisance, and the defendant’s negligence is not an essential 
element. 


Southern Ry. Co. v. Robertson, 16 Ala. App. 155, 75 So. 831 
(1917). 
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Montgomery v. Stephens, 14 Ala. App. 274, 69 So. 970 (1915). 


McCalla v. Louisville & N.R. Co., 163 Ala. 107, 50 So. 971 
(1909). The term “nuisance” involves the idea of continuity or 
recurrence of the acts causing the injury. 


South & N.A.R. Co. v. McLendon, 63 Ala. 266, 1879 WL 999 
(1879). And each day of the continuing wrong is an independent 
wrong, and furnishes an independent cause of action. 


Birmingham Ry., Light & Power Co. v. Moran, 151 Ala. 187, 
44 So. 152 (1907). 


Dennis v. Mobile & M. Ry. Co., 137 Ala. 649, 35 So. 30 (1903), 
criticized on other grounds, Sloss-Sheffield Steel & Iron Co. v. 
McLaughlin, 173 Ala. 76, 55 So. 522 (1911). If a private party suf- 
fers injury which is only common to the public then he has no 
right of action, for he has suffered no injury of his private right. 


In support of the right of a private person to recover for special 
injury resulting from a public nuisance, see Louisville & N.R. Co. 
v. Higginbotham, 153 Ala. 334, 44 So. 872 (1907); Rosser v. 
Randolph, 7 Port. 238, 1838 WL 1319 (Ala. 1838); Sloss-Sheffield 
Steel & Iron Co. v. Johnson, 147 Ala. 384, 41 So. 907 (1906). 


Richards v. Daugherty, 133 Ala. 569, 31 So. 9384 (1902). A 
person whose health is endangered by malaria produced from a 
dam erected across a stream suffers a particular injury. 


Farris v. Dudley, 78 Ala. 124, 1884 WL 768 (1884). The whole 
law of nuisance rests upon the common law principle that every 
person must use his property as not to injure that of his neighbor. 


Nuisances are either public or private. A public nuisance is 
one which damages all persons who come within the sphere of its 
operation, though it may vary in its effects on individuals. A 
private nuisance is one limited in its injurious effects to one or a 
few individuals. Generally, a public nuisance gives no right of ac- 
tion to any individual, but must be abated by a process instituted 
in the name of the state. A private nuisance gives a right of action 
to the person injured. 


West’s Key Number Digest, Nuisance €3(1). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 31.01, 31.02 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages §§ 31:1, 31:3, 
Bla lito Lolo (6thied.e2012). 
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Am. Jur. 2d, Nuisances §§ 1 to 7. 


Ala. Code §§ 6-5-155 to 6-5-156.5 (1975) (West’s Alabama Code) 
(drug related nuisances). 


Note, The Distinction Between Trespass and Nuisance in 
Alabama: Borland v. Sanders Lead Co., 31 Ala. L. Rev. 483 (1980). 


Restatement (Second) of Torts § 821B (1979). 
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APJI 31A.26 NUISANCE—PERMANENT— 
DAMAGES [PL] 


(Name of plaintiff) says that the nuisance (name of 
defendant) created is permanent, and (he/she/it) asks for 
money damages for the harm to (his/her/its) real property. 


If you find that the nuisance is permanent and it harmed 
(name of plaintiff)’s real property, you will award money 
damages for the harm. The measure of damages is the dif- 
ference between the reasonable market value of the property 
immediately before the nuisance and the reasonable market 
value of the property immediately after the nuisance. 


Notes on Use 


Use this instruction when the plaintiff claims that the 
nuisance cannot be abated and it caused harm to his land. The 
plaintiff can also recover other damages to the person. 


Punitive damages can be recovered. Tyson Foods, Inc. v. 
Stevens, 783 So. 2d 804 (Ala. 2000). APJI 31A.15. 


References 

Tyson Foods, Inc. v. Stevens, 783 So. 2d 804 (Ala. 2000). 

Swedenberg v. Phillips, 562 So. 2d 170 (Ala. 1990). 

Goodyear Tire & Rubber Co. of Ala. v. Gadsden Sand & Gravel 
Co., 248 Ala. 273, 27 So. 2d 578 (1946), overruled in part on other 
grounds, Bradley & McWhirter, Inc. v. Conklan, 278 Ala. 395, 178 
So. 2d 551 (1965). 

West’s Key Number Digest, Nuisance ¢°50(1) to 50(7). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 31.03 (5th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages § 31:3 (6th ed. 
2012). 


Am. Jur. 2d, Nuisances §§ 227 to 251. 
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APJI 31A.27 NUISANCE—NOT PERMANENT— 
DAMAGE TO LAND [PL] 


When the harm to the (land) (structures) is not perma- 
nent, the measure of damages is the difference between the 
rental value of the (land) (structure) without the nuisance 
and the rental value with the nuisance. 


Notes on Use 


This instruction states only the general rule of damages when 
the harm is to land and is not permanent. It does not address 
other types of damages that can possibly be recovered. When the 
conduct that causes harm to land can be abated but the harm 


caused is permanent, the measure of damages is stated in APJI 
31A.26. Corona Coal Co. v. Corry, 209 Ala. 503, 96 So. 581 (1923). 


Additionally, American Rubber Corp. v. Jolley, 260 Ala. 600, 
72 So. 2d 102 (1954) held that in addition to lost rental value, the 
owner can recover the reasonable expense of restoring his 
residence. The same rule applies to other structures owned by the 
plaintiff. Sloss-Sheffield Steel & Iron Co. v. Mitchell, 161 Ala. 278, 
49 So. 851 (1909) (tenant homes on other lots Mitchell owned). See 
also Poffenbarger v. Merit Energy Co., 972 So. 2d 792 (Ala. 2007). 


References 


Poffenbarger v. Merit Energy Co., 972 So. 2d 792, 795 (Ala. 
2007). 


American Rubber Corp. v. Jolley, 260 Ala. 600, 72 So. 2d 102 
(1954). 


Beam v. Birmingham Slag Co., 243 Ala. 3138, 10 So. 2d 162 
(1942). 


Corona Coal Co. v. Corry, 209 Ala. 503, 96 So. 581 (1923). 


Steel Cities Chemical Co. v. Jenkins, 17 Ala. App. 221, 84 So. 
408 (1919). 


Sloss-Sheffield Steel & Iron Co. v. Mitchell, 161 Ala. 278, 49 
So. 851 (1909). 


Crawford v. Union Cotton Oil Co., 202 Ala. 3, 79 So. 299 (1918). 
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West’s Key Number Digest, Nuisance €50(1) to 50(2). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 31.03 (10th ed. 2010). 


Jenelle M. Marsh, Alabama Law of Damages 8§ 31:38, 31:5 (6th 
ed. 2012). 


Am. Jur. 2d, Nuisances §§ 227 to 251. 
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APJI 31A.28 NUISANCE—DAMAGES— 
EMOTIONAL DISTRESS [PL] 


(Name of plaintiff) says that the nuisance caused (him/ 
her) emotional distress (and (he/she) will have emotional 
distress in the future). 


Before you can award (name of plaintiff) damages for 
emotional distress, (he/she) must prove the following: 


la. (That the nuisance caused (name of plaintiff) phys- 
ical injury), or, 


1b. (It was reasonably foreseeable to (name of defen- 
dant) that the condition created by (his/her/its) activity 
would place (name of plaintiff) in the immediate risk of phys- 
ical harm, and that it did put (name of plaintiff) in the risk 
of physical harm), or, 


lc. (That the nuisance was accompanied by (name of 
defendant)’s behavior that was insulting, rude, abusive or 
scornful); and, 


2. That the nuisance caused (name of plaintiff) emo- 
tional distress. 


If (name of plaintiff) proved these things, you should 
award (him/her) damages for the emotional distress. 


There is no legal rule or yardstick that tells you how 
much money to award for physical pain (and mental 
anguish). The amount you decide to award is up to you, but 
it must be fair and reasonable, based on sound judgment, 
and proved by the evidence. In deciding the amount of the 
award, you may consider, among other things, the nature, 
severity, and length of time (name of plaintiff) had physical 
pain (and mental anguish). 


(You should award (name of plaintiff) an amount for 
future physical pain (and mental anguish) if (name of 
plaintiff) has proved that it is reasonably certain that (he/ 
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she) will have physical pain (and mental anguish) in the 
future.) 


Notes on Use 


The plaintiff can recover damages for emotional distress when 
the nuisance causes a physical injury. If the nuisance does not 
cause a physical injury, the plaintiff can recover damages for emo- 
tional distress when the nuisance places him or her in the zone of 
danger. (See, Birmingham Realty Co. v. Thomason, 8 Ala. App. 
535, 63 So. 65 (1912), or if the nuisance is accompanied by malice, 
insult, contumely, or inhumanity, Gregath v. Bates, 359 So. 2d 404 
(Ala. Civ. App. 1978). 


Element 1 a. should be given when there is substantial evi- 
dence that the nuisance caused physical injury, and elements 1 b. 
and 1 c. are alternatives when there is no physical injury and 
substantial evidence supports either of the alternatives. 


References 


Chestang v. IPSCO Steel (Alabama), Inc., 50 So. 3d 418 (Ala. 
2010). 


See, Birmingham Coal & Coke Co., Inc. v. Johnson, 10 So. 3d 
993, 1000 (Ala. 2008). 


Central of Georgia Ry. Co. v. Kimber, 212 Ala. 102, 101 So. 
827 (1924). 


Seale v. Pearson, 736 So. 2d 1108 (Ala. Civ. App. 1999). 


Dockins v. Drummond Co., Inc., 706 So. 2d 1235 (Ala. Civ. 
App. 1997). 


Rice v. Merritt, 549 So. 2d 508 (Ala. Civ. App. 1989). 
Gregath v. Bates, 359 So.2d 504 (Ala. Civ. App. 1978). 


Union Cemetery Co. v. Harrison, 20 Ala. App. 291, 101 So. 517 
(1924). 


Birmingham Realty Co. v. Thomason, 8 Ala. App. 535, 63 So. 
65 (1912). 


West’s Key Number Digest, Nuisance €”50(1). 
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2 Michael L. Roberts and Gregory S. Cusimano, Alabama Tort 
Law § 33.03 (5th ed. 2010). 


Jenelle M. Marsh, Alabama § 31:6 (6th ed. 2012). 
Am. Jur. 2d, Nuisances § 242. 
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APJI 31A.29 NUISANCE (PERMANENT) 
DRAINAGE OR DIVERSION OF 
GROUND WATER [PL] 


Plaintiff (name of plaintiff) says the (name of defendant) 
operated a (mine, quarry, gravel pit, et cetera) that diverted 
or drained ground water from under (name of plaintiff)’s 
land. As a result, (name of plaintiff) says the land lost its 
underground support, (describe the physical damage, e.g., 
sinkholes developed, the surface cracked, et cetera), and the 
land became less valuable. 


(Name of defendant) denies that the operation of the 
(describe the activity) caused the harm and damage (name of 
plaintiff) claims. 


To recover damages on this claim, (name of plaintiff) 
must prove all of the following: 


1. (Name of plaintiff) owned the land (or has a posses- 
sory interest in the land); 


2. (Name of defendant) operated a (describe the activ- 
ity); 


3. (Name of defendant’s) operation drained or diverted 
ground (percolating) water from under (name of plaintiff)’s 
land; 


4. The drained or diverted water supported (name of 
plaintiff)’s land; 


5. The water (name of defendant) drained or diverted 
was not used to benefit (his/her/its) land; 


6. The land was harmed as a natural result of the 
drainage or diversion; and, 


7. The harm caused the land to be less valuable. 


If (name of plaintiff) proved these things you will find 
for (him/her/it), and determine the amount of money that 
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will fairly and reasonably compensate (him/her/it) for the 
harm. If (name of plaintiff) did not prove these things, you 
will find for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiffs use or enjoyment of 
his land is interfered with by the defendant’s diversion of water 
incidental to some use of the defendant’s land. Do not use this 
instruction when the issue is the competing beneficial use of 
ground water between two or more landowners. 


Alabama case law does not define “ground water.” Ground wa- 
ter is defined in Restatement (Second) Torts § 845 (1979) as “water 
that naturally lies or flows under the surface of the earth.” 


References 
Martin v. City of Linden, 667 So.2d 732 (Ala. 1995). 
Adams v. Lang, 553 So. 2d 89 (Ala. 1989). 


Henderson v. Wade Sand and Gravel Co., Inc., 388 So. 2d 900 
(Ala. 1980). 


Ala. Code § 6-5-120 (1975) (West’s Alabama Code). 
Ala. Code § 6-5-124 (1975) (West’s Alabama Code). 
Ala. Code § 6-5-210 (1975) (West’s Alabama Code). 


West’s Key Number Digest, Mines & Minerals ©2600; Water 
Law ©1083. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law Chapter 31 (5th ed. 2010). 


Ally W. Howell, Alabama Personal Injury and Torts §§ 10:1, 
10:5, and 10:6 (2012 ed.). 


James C. Smith and Jacqueline P. Hand, Neighboring Property 
Owners §§ 4:24, 11.11. 


Am. Jur. 2d, Mines and Minerals § 359. 


Am. Jur. 2d, Waters §§ 48, 61, 395. 
152 


TRESPASS, OWNERS & OCCUPIERS OF LAND APJI 31A.29 


Comment, Kimberly Till Lisenby, Right to Groundwater in 
Alabama and the Reasonable Use Doctrine: An Assessment of 
Martin v. City of Linden, 48 Ala. L. Rev. 1045 (Spring 1997). 


A.L.R. Library 


Liability of landowner withdrawing ground water from own 
land for subsidence of adjoining owner’s land, 4 A.L.R.4th 614 
(1981). 
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APJI 31A.30 NUISANCE—PRESCRIPTION— 
DEFENSE [PL] 


Defendant (name of defendant) says the nuisance, if any, 
has existed for ten years and (he/she/it) now has the right to 
continue it. 


To prove this defense, (name of defendant) must prove 
to your reasonable satisfaction all of the following: 


1. The nuisance was carried on for ten years; 


The ten year period starts the first time (name of 
plaintiff) was harmed. 


2. The nuisance was open, against (name of plaintiff)’s 
right to the use and enjoyment of (his/her/its) land, and 
continuous; 


3. (Name of plaintiff) knew about the nuisance and did 
not take legal action to prevent it; and, 


4. The harmful effects of the nuisance were the same 
kind and degree and affected (name of plaintiff) the same 
way over the ten year period. 


The harm does not have to happen every day, but when 
it does happen it must be the same kind and degree over the 
ten year period. 


If (name of defendant) proves this defense, you must 
find for (name of defendant). 


Notes on Use 


Use this instruction when the plaintiff claims a private 
nuisance and the defendant pleads prescription as a defense. 


Ala. Code § 6-5-127 (1975) (West’s Alabama Code) provides a 
defense to agricultural, manufacturing, industrial plants, and 
farms when certain conditions are met and the nuisance does not 
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result “from the negligent or improper operation of any such plant, 
establishment, or any farming operation facility, or any of its 
appurtenances.” The holding in Courtaulds Fibers, Inc. v. Long, 
779 So. 2d 198 (Ala. 2000) suggests that if the defendant meets the 
threshold conditions, the plaintiff must then prove that the nui- 
ance resulted from the negligent or improper operation of the plant, 
etc. 
References 
City of Birmingham v. LeBerte, 773 So.2d (Ala. 2000). 
Burge v. Jefferson County, Ala., 409 So. 2d 800 (Ala. 1982). 


Beam v Birmingham Slag Co., 243 Ala. 313, 10 So. 2d 162 
(1942). 


Stouts Mountain Coal & Coke Co. v Ballard, 195 Ala. 283, 70 
90.172 (1915). 


Lehigh Portland Cement Co. v Campbell, 27 Ala. App. 130, 
166 So. 727 (1936). 


Atlantic Coast Line R. Co. v. Harwell, 10 Ala. App. 587, 65 So. 
711 (1914). 


Richards v. Lesaffre Yeast Corp., 2009 WL 2475085 (M.D. Ala. 
2009). 


Evans v. Walter Industries, Inc., 579 F. Supp. 2d 1349 (N.D. 
Ala. 2008). 


West’s Key Number Digest, Nuisance ¢11 to 17. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Law of 
Damages § 31.05 (5th ed. 2011). 


Jenelle M. Marsh, Alabama Law of Damages § 31:9 (6th ed. 
2012); | 


Am. Jur. 2d, Nuisances §§ 389 to 391. 


APJI 31A.31 to 31A.34 


Reserved 
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APJI 314.35 LANDOWNER LIABILITY FOR 
INJURY TO CONTRACTOR’S 
EMPLOYEE [PL] 


Plaintiff (name of plaintiff) says (he/she) was hurt while 
doing (his/her) job on defendant (name of defendant)’s 
property. (Name of plaintiff) further says (he/she) was hurt 
because the workplace was not reasonably safe. 


Defendant (name of defendant) says that (name of 
plaintiff) was employed by (name of employer), who was an 
independent contractor. Because of this, (name of defendant) 
says (he/she/it) was not responsible for the safety of the 
workplace. 


Generally, the property owner is not responsible to an- 
other’s employee for workplace safety. But, if the owner has 
the right to control what shall be done and how it shall be 
done, the owner is responsible for the workplace safety. The 
owner does not have to direct the work; it is enough if (he/ 
she/it) has the right to direct how the work will be done. 
However, the fact that the owner has only the right to 
supervise or inspect the work to be sure that it is done in ac- 
cordance with an agreement, does not make the owner 
responsible for workplace safety. 


You must decide if (name of defendant) had the right to 
direct how the work (name of plaintiff) was doing would be 
done. You will consider any agreement between (plaintiffs 
employer) and (name of defendant)’s conduct throughout the 
progress of the work that shows that (name of defendant) 
did or did not control (name of plaintiff)’s work. 


If you find that (name of defendant) controlled or had 
the right to control (name of plaintiff)’s work, (name of 
defendant) had to provide (name of plaintiff) a reasonably 
safe workplace. If (name of defendant) did not provide (name 
of plaintiff) a reasonably safe place to work and if this fail- 
ure caused (name of plaintiff)’s harm, then you will find for 
(name of plaintiff) and determine the amount of money that 
will fairly and reasonably compensate (him/her) for the 
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harm. If (name of defendant) did not have to provide a rea- 
sonably safe place to work, you will find for (name of 
defendant). 


Notes on Use 


Use this instruction when the injury is caused by work condi- 
tions that arose during the contract work and when there is a 
factual dispute whether a premises owner retained the right to 
control the manner in which an independent contractor performs 
work. In the absence of a non-delegable duty, the general rule is 
that a premises owner owes no duty of care to employees of an in- 
dependent contractor about working conditions that arise during 
the progress of the work on the contract. The general rule does not 
apply, however, if the premises owner retained or reserved the 
right to control the manner in which the independent contractor 
performed its work. 


If the injury is caused by a condition of the land itself, then 
instruct on 31.00, 31.01, and 31.04 (if applicable). See, e.g., Ex 
parte Meadowcraft Industries, Inc., 817 So. 2d 702 (Ala. 2001); 
Armstrong v. Georgia Marble Co., 575 So. 2d 1051 (Ala. 1991). 


This instruction does not apply to the loaned servant doctrine, 
Defoor v. Evesque, 694 So. 2d 1302, 119 Ed. Law Rep. 286 (Ala. 
1997) or contractor’s collateral negligence, Boroughs v. Joiner, 337 
So. 2d 340 (Ala. 1976). 


References 
Parr v. Champion Intern. Corp., 667 So. 2d 36 (Ala. 1995). 
Mead Coated Bd., Inc. v. Dempsey, 644 So. 2d 872 (Ala. 1994). 
Miller v. Degussa Corp., 549 So. 2d 454 (Ala. 1989). 


Thomas v. Pepper Southern Const., Inc., 585 So. 2d 882 (Ala. 
1991). 


Tittle v. Alabama Power Co., 570 So. 2d 601 (Ala. 1990). 
Pickett v. U.S. Steel Corp., 495 So. 2d 572 (Ala. 1986). 
Alabama Power Co. v. Beam, 472 So. 2d 619 (Ala. 1985). 


Sawyer v. Chevron U.S.A., Inc., 421 So. 2d 1263 (Ala. 1982). 
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Weeks v. Alabama Elec. Co-op., Inc., 419 So. 2d 1381 (Ala. 
1982). 


Pate v. U. S. Steel Corp., 393 So. 2d 992, 995 (Ala. 1981). 
West’s Key Number Digest, Labor & Employment €~29 to 30. 


2 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 37.04 (5th ed. 2010). 


Ally W. Howell, Alabama Personal Injury and Torts §§ 2:6, 4:1 
to 4:4 (2012 ed.). 


Am. Jur. 2d, Building and Construction Contracts § 137. 
Am. Jur. 2d, Energy and Power Sources §§ 242, 357. 


Am. Jur. 2d, Independent Contractors §§ 29, 46, 58, 59, 60, 62, 
64, 69. 


Am. Jur. 2d, Premises Liability §§ 141, 457. 
Am. Jur. 2d, Public Works and Contracts § 130. 


158 


Chapter 32 
Products Liability—AEMLD [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 
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APJI 32.03 
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APJTI 32.15 


APJI 32.16 
APJI 32.17 
APJI 32.18 


APJI 32.19 


APJI 32.20 


APJI 32.21 


APJI 32.22 


Introduction—Multiple Counts [PL] 
AEMLD—Defect [PL] 
AEMLD—‘User” or “Consumer” [PL] 
AEMLD—Manufacturer or Supplier [PL] 
AEMLD—Without Substantial Change [PL] 
AEMLD—F actual Elements [PL] 
AEMLD—Manufacturing Defect—Elements [PL] 
AEMLD—Design Defect—Elements [PL] 
AEMLD—Design Defect—Safer and Alternative 
Design [PL] 
AEMLD—Warning—Elements [PL] 
AEMLD—Defense—Introduction [PL] 
AEMLD—Defense—No Causal Relation [PL] 
AEMLD—Defense—Assumption of Risk [PL] 
AEMLD—Defense—Contributory Negligence [PL] 
AEMLD—Defense—Product Misuse [PL] 


Negligence—Negligent Design, Manufacture, Sale of 
a Product [PL] 

Negligence—Definition [PL] 

Negligence—Failure to Warn [PL] 

Breach of Warranty—Express Warranty—Elements 
[PL] 

Breach of Warranty—Express Warranty—Definition 
[PL] 

Breach of Warranty—Implied Warranty of Fitness 
for a Particular Purpose [PL] 

Breach of Warranty—Implied Warranty of 
Merchantability [PL] 

Compliance with Federal Motor Vehicle Safety 
Standards [PL] 


159 


ALABAMA PATTERN JURY INSTRUCTIONS 


Chapter 32 Conversion Chart 


Third Second 
Edition Edition 
Instruction Instruction 


Introduction—Multiple Counts 32.00 
AEMLD—DEFINITIONS 


AEMLD—Defect 
AEMLD—“User” or “Consumer” 


AEMLD—Manufacturer or Supplier 32.03 32.11 
AEMLD—Without Substantial 
Change 


AEMLD—CAUSE OF ACTION 


AEMLD—F actual Elements : 
AEMLD—Manufacturing Defect— 32.06 New 
Elements 
AEMLD—Design Defect—Elements 32.07 82.22, 
32.23 
AEMLD—Design Defect—Safer and 
Alternative Design 


AEMLD—Warning—Elements 


AEMLD—DEFENSES 
AEMLD—Defense—Introduction 


AEMLD—Defense—No Causal Rela- Pad ig | 32.16 
tion 

AEMLD—Defense—Assumption of 32.12 32.17, 
Risk 32.18 

AEMLD—Defense—Contributory 32.13 32.19 
Negligence 


AEMLD—Defense—Product Misuse S274 SPAN OM 


NEGLIGENCE AND WANTON- 
NESS . 
Negligence—Negligent Design, 32.15 32.00, 
Manufacture, Sale of a Product 32.01, 32.05 
Negligence—Definition 32.16 
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APJI 32.00 INTRODUCTION—MULTIPLE 
COUNTS [PL] 


Plaintiff (name of plaintiff) says that a (name the prod- 
uct) which was (made/designed/sold/distributed/supplied/ 
marketed) by the Defendant (name of defendant) caused 
(him/her/name of deceased) (harm/death) on (insert date of 
event). (Name of plaintiff) makes several different claims in 
this case: 


1. (Name of plaintiff) says that the (name the product) 
was (made/designed/sold/distributed/supplied/marketed) in a 
defective condition and caused the (harm/death). This claim 
is made under the Alabama Extended Manufacturers’ Li- 
ability Doctrine. 


2. (Name of plaintiff) says that (name of defendant) 
negligently (made/designed/sold/distributed/supplied/ 
marketed) the (name the product), and caused the (harm/ 
death). This claim is known as a negligence claim. 


3. (Name of plaintiff) says that (name of defendant) 
wantonly (made/designed/sold/distributed/supplied/ 
marketed) the (name the product), and caused the (harm/ 
death). This claim is known as a wantonness claim. 


4. (Name of plaintiff) says that (name of defendant) gave 
a promise, known in the law as “a warranty,” to (him/her/ 
name of deceased) about the (use/features/suitability) of the 
(name the product), and that the promise or warranty was 
broken, resulting in (harm/death). This claim is known as a 
breach of warranty claim. 


(Name of defendant) denies that these claims are true. 


I will now explain each of (name of plaintiff)’s claims 
and the defenses raised by (name of defendant). You must 
decide each claim separately. 
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Notes on Use 


Use this introductory instruction in a product liability action 
when the plaintiff presents several separate legal theories. If the 
plaintiff only makes one claim, ignore this instruction and use the 
instructions relating to that claim. 


The claims are presented in this volume in the following order: 
Alabama Extended Manufacturer’s Liability Doctrine, Negligence, 
Wantonness, and Breach of Warranty. By listing the claims in this 
manner, the Committee makes no recommendation about the or- 
der they must be presented to the jury. 


References 


The Alabama Extended Manufacturer’s Liability Doctrine does 
not subsume all other causes of action based on a product failure. 
Tillman v. R.J. Reynolds Tobacco Co., 871 So. 2d 28 (Ala. 2003) 
holds that the common-law actions for negligence and wantonness 
are not subsumed by AEMLD. Spain v. Brown & Williamson 
Tobacco Corp., 872 So.2d 101, 111 (Ala. 2003) holds that a claim of 
“breach of implied warranty of merchantability is separate and 
distinct from an AEMLD claim and is viable to redress an injury 
caused by an unreasonably dangerous product.” 


Vesta Fire Ins. Corp. v. Milam & Co. Const., Inc., 901 So. 2d 
84 (Ala. 2004). 


Locke v. Ansell Inc., 899 So. 2d 250, Prod. Liab. Rep. (CCH) P 
17156 (Ala. 2004). 


West’s Key Number Digest, Products Liability 110 to 184. 
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APJI 32.01 AEMLD—DEFECT [PL] 


Defective means unreasonably dangerous, that is, that 
the product does not meet the reasonable expectations of the 
ordinary consumer as to safety. You must decide whether 
the product was defective at the time it left the possession of 
(name of defendant). 


Notes on Use 


Use this instruction to define the term defective in most cases. 
The cases use various language when defining the term. Therefore, 
“there may be certain plaintiffs’ theories that will require alterna- 
tive or additional definitions of ‘defective,’ [however] those cases 
should be the exception rather than the rule.” Taylor v. General 
Motors Corp., 707 So. 2d 198, 201, Prod. Liab. Rep. (CCH) P 15126 
(Ala. 1997). 


References 


The Alabama Supreme Court, in one of the original cases 
creating the cause of action of Alabama Extended Manufacturer’s 
Liability Doctrine, stated a defect was “that which renders a prod- 
uct ‘unreasonably dangerous,’ that is, not fit for the ordinary 
purposes intended.” Atkins v. American Motors Corp., 335 So. 2d 
134, 142, 19 U.C.C. Rep. Serv. 756 (Ala. 1976). Casrell v. Altec 
Industries, Inc., 335 So. 2d 128 (Ala. 1976) both refer to § 402A, 
Restatement (Second) of Torts, Comment i, that defines “unreason- 
ably dangerous”: 


The rule stated in this Section applies only where the defec- 
tive condition of the product makes it unreasonably dangerous 
to the user or consumer. Many products cannot possibly be 
made entirely safe for all consumption, and any food or drug 
necessarily involves some risk of harm, if only from over- 
consumption. Ordinary sugar is a deadly poison to diabetics, 
and castor oil found use under Mussolini as an instrument of 
torture. This is not what is meant by ‘unreasonably dangerous’ 
in this Section. The article sold must be dangerous to an extent 
beyond that which would be contemplated by the ordinary 
consumer who purchases it, with the ordinary knowledge com- 
mon to the community as to its characteristics. Good whiskey 
is not unreasonably dangerous merely because it will make 
people drunk, and is especially dangerous to alcoholics; but 
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bad whiskey containing a dangerous amount of fusel oil, is 
unreasonably dangerous. Good tobacco is not unreasonably 
dangerous merely because the effects of smoking may be harm- 
ful; but tobacco containing something like marijuana may be 
unreasonably dangerous. Good butter is not unreasonably 
dangerous merely because, if such be the case, it deposits cho- 
lesterol in the arteries and leads to hart attacks; but bad but- 
ter, contaminated with poisonous fish oil, is unreasonably 
dangerous. 


The Supreme Court has not required the plaintiff to prove the 
specific defect that caused the injury. “[P]lroof of the specific defect, 
1.e., the exact act, omission, process, construction, etc., resulting in 
the product’s failing its intended use, is not required,. . .[but] the 
fact of an injury, of course, does not establish the presence of a 
defect.” Sears, Roebuck & Co., Inc. v. Haven Hills Farm, Inc., 395 
So. 2d 991, 994-95 (Ala. 1981) (per curiam), distinguished, Ex 
parte General Motors Corp., 769 So. 2d 903 (Ala. 1999). “If a prod- 
uct is unreasonably dangerous, it is necessarily defective, and the 
consumer should not be required to prove defectiveness as a sepa- 
rate matter.” Casrell v. Altec Industries, Inc., 335 So. 2d 128, 131 
(Ala. 1976). 


Tillman v. R.J. Reynolds Tobacco Co., 871 So. 2d 28 (Ala. 2003). 
Townsend v. General Motors Corp., 692 So. 2d 411 (Ala. 1994). 


Sapp v. Beech Aircraft Corp., 564 So. 2d 418, Prod. Liab. Rep. 
(CCH) P 12537 (Ala. 1990). 


Entrekin v. Atlantic Richfield Co., 519 So. 2d 447, Prod. Liab. 
Rep. (CCH) P 11704 (Ala. 1987). 


Bishop v. Bombardier, Inc., 399 F. Supp. 2d 1372 (M.D. Ga. 
2005) (applying Alabama law). 


West’s Key Number Digest, Products Liability 125. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06 (5th ed. 2010). 


Francis H. Hare, Jr., Admissibility of Evidence Concerning 
Other Similar Incidents in a Defective Design Product Liability 
Case; Courts Should Determine “Similarity” by Reference to the 
Defect Involved, 21 Am. J. Trial Advoc. 491 (1998). 
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APJI 32.02 AKMLD—“USER” OR “CONSUMER” 
[PL] 


To recover damages under the Alabama Extended 
Manufacturer’s Liability Doctrine, (name of plaintiff) must 
prove to your reasonable satisfaction that (he/she/name of 
deceased) was a person whom (name of defendant) expected 
or should have expected would (use/be reached) by the (name 
the product). 


Notes on Use 


Use this instruction when the defendant denies that it could 
foresee that plaintiff would be a consumer. 


References 
Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


Ala. Code § 7-2-318 (1975) (West’s Alabama Code). 
West’s Key Number Digest, Products Liability €=150 to 152. 
Restatement (Second) of Torts § 402A, Comment 7 (1965). 
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APJI 32.03 AEMLD—MANUFACTURER OR 
SUPPLIER [PL] 


(Name of plaintiff) must prove to your reasonable satis- 
faction that (name of defendant) was in the business of 
(manufacturing/supplying/distributing/selling) (name type of 
product), and that (name of defendant) did (manufacture/ 
supply/distribute/sell) (name the product). 


Notes on Use 


Use this instruction when the defendant says it was only an 
occasional seller, or denies that it is in the business of manufactur- 
ing, supplying, distributing or selling the product in question, or 
that type of product. 


References 


Atkins v. American Motors Corp., 335 So. 2d 134, 141, 19 
U.C.C. Rep. Serv. 756 (Ala. 1976), listed the elements of an 
AEMLD claim, and stated: “the seller was engaged in the business 
of selling such a product.” The Court then explained “that 
defendants who are ordinarily engaged in the business of market- 
ing products should be liable for the foreseeable harm proximately 
resulting from defective conditions in the products which make 
them unreasonably dangerous.” 


AEMLD “excludes isolated or occasional sellers or lessors.” 
Baugh v. Bradford, 529 So. 2d 996, 999, Prod. Liab. Rep. (CCH) P 
11913, 6 U.C.C. Rep. Serv. 2d 1113 (Ala. 1988). The Supreme Court 
quoted from the Comments to Restatement (Second) of Torts 
§ 402A (1965): 


f. Business of selling. The rule stated in this Section ap- 
plies to any person engaged in the business of selling products 
for use or consumption. It therefore applies to any manufac- 
turer of such a product, to any wholesale or retail dealer or 
distributor and to the operator of a restaurant. It is not neces- 
sary that the seller be engaged solely in the business of selling 
such products. Thus the rule applied to the owner of a motion 
picture theatre who sells popcorn or ice cream, either for 
consumption on the premises or in packages to be taken home. 


This rule does not, however, apply to. . .the owner of an 
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automobile who, on one occasion, sells it to his neighbor, or 
even sells it to a dealer in used cars, and this even though he 
is fully aware that the dealer plans to resell it. The basis for 
the rule is the ancient one of the special responsibility for the 
safety of the public undertaken by one who enters into the 
business of supplying human beings with products which may 
endanger the safety of their persons and property, and the 
forced reliance upon the undertaking on the part of those who 
purchase such goods. 


See also, Rhodes v. Tractor & Equipment Co., 677 So. 2d 194, 
Prod. Liab. Rep. (CCH) P 14775 (Ala. 1995) (defendant was in the 
business when he sold used tires from time to time); Dillard v. 
Pittway Corp., 719 So. 2d 188, 191-92 (Ala. 1998) (defendant was 
in the business of providing fire safety products when it provided 
the “service” of choosing a good brand of smoke detector for resale 
to its customers); McGraw v. Furon Co., 812 So. 2d 273, Prod. 
Liab. Rep. (CCH) P 161001 (Ala. 2001) (defendant processor of 
used rubber who sells old processing machines when they are no 
longer needed, is not a seller under AEMLD). 


First Nat. Bank of Mobile v. Cessna Aircraft Co., 365 So. 2d 
966, 968 (Ala. 1978). A technical “sale” is not required. It is suf- 
ficient if the defendant put the product into the stream of 
commerce. “When a product is placed in the ‘stream of commerce,’ 
the marketing cycle as it were, whether by demonstration, lease, 
free sample or sale, the doctrine should attach.” 


Hicks v. Vulcan Engineering Co., 749 So. 2d 417, Prod. Liab. 
Rep. (CCH) P 15688 (Ala. 1999). 


Cain v. Sheraton Perimeter Park South Hotel, 592 So. 2d 218, 
16 U.C.C. Rep. Serv. 2d 347 (Ala. 1991). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


West’s Key Number Digest, Products Liability 164 to 165. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.05 (5th ed. 2010). 


Restatement (Second) of Torts § 402A, Comment f (1965). 
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APJI 32.04 AEMLD—WITHOUT SUBSTANTIAL 
CHANGE [PL] 


A substantial change in a product is a change: 


1. That was made after the product left the possession of 
(name of defendant); 


2. That was the cause of the (harm/death) to (name of 
plaintiff/of name of deceased); and 


3. That was not reasonably foreseeable to (name of 
defendant). 


Notes on Use 


Use this instruction to explain this element of an AEMLD 
claim. 


References 


The mere fact that a product has been modified subsequent to 
the sale does not always relieve a manufacturer of liability. An es- 
sential element of an AEMLD claim is proof that the product 
reached the consumer without substantial change in the condition 
in which it was sold. Clarke Industries, Inc. v. Home Indem. Co., 
591 So. 2d 458, 462 (Ala. 1991); see also Caterpillar Tractor Co. v. 
Ford, 406 So. 2d 854 (Ala. 1981). However, the mere fact that a 
product has been altered or modified does not necessarily relieve 
the manufacturer or seller of liability. Johnson v. Niagara Mach. 
Tool Works, 555 So. 2d 88, 91, Prod. Liab. Rep. (CCH) P 12352 
(Ala. 1989). A manufacturer or seller remains liable if the altera- 
tion or modification did not in fact cause the injury, Johnson, 555 
So. 2d at 91 (quoting Industrial Chemical & Fiberglass Corp. v. 
Hartford Acc. & Indem. Co., 475 So. 2d 472, 476 (Ala. 1985); Bullen 
v. Roto Finishing Systems, 435 So. 2d 1256 (Ala. 1983); Brown v. 
Terry, 375 So. 2d 457 (Ala. 1979), or if the alteration or modifica- 
tion was reasonably foreseeable to the manufacturer or seller. 
Clarke Indus., 591 So. 2d at 462; Beloit Corp. v. Harrell, 339 So. 
2d 992 (Ala. 1976). Sears, Roebuck and Co. v. Harris, 630 So. 2d 
1018, 1027, Prod. Liab. Rep. (CCH) P 13661 (Ala. 1993). 


Alteration of a product which is not foreseeable is an interven- 
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ing and superseding cause of the injury and relieves the seller 
from liability under AEMLD. Morguson v. 3M Co., 857 So. 2d 796 
(Ala. 2003). 


The Casrell and Atkins decisions state that the condition of 
the product should be determined at the time “which it is sold.” 
However, it is clear that the sale to plaintiff may occur long after 
the product leaves the possession of the manufacturer. A defendant 
manufacturer may defeat plaintiffs claim by showing that the 
defect occurred while the product was in the possession or control 
of the distributor or retailer. Johnson v. Niagara Mach. and Tool 
Works, 555 So. 2d 88, 91, Prod. Liab. Rep. (CCH) P 12352 (Ala. 
1989). Defect is determined at the time the product leaves the 
manufacturer’s exclusive control. Thompson v. Lee, 439 So. 2d 113 
(Ala. 1983). 


Horn v. Fadal Machining Centers, LLC, 972 So. 2d 63 (Ala. 
2007). 


Halsey v. A.B. Chance Co., 695 So. 2d 607, Prod. Liab. Rep. 
(CCH) P 14896 (Ala. 1997). 


Kimble v. East Chicago Machine Tool Corp., 1995 U.S. Dist. 
LEXIS 3659 (S.D. Al. 1995). 


Yamaha Motor Co., Ltd v. Thornton, 579 So. 2d 619 (Ala. 1991). 
Burkett v. Loma Mach. Mfg., Inc., 552 So. 2d 134 (Ala. 1989). 


Fenley v. Rouselle Corp., 531 So. 2d 304, Prod. Liab. Rep. 
(CCH) P 11986 (Ala. 1988). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


West’s Key Number Digest, Products Liability <=126 to 131. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.07 (5th ed. 2010). 
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APJI 32.05 AEMLD—FACTUAL ELEMENTS 
[PL] 


Plaintiff (name of plaintiff) makes a claim under the Al- 
abama Extended Manufacturer’s Liability Doctrine. 


(Name of plaintiff) says that (he/she/name of deceased) 
was (harmed/killed) by (name the product) that was (made/ 
designed/sold/distributed/supplied/marketed) by (name of 
defendant), and the (name the product) (was defectively 
made or manufactured;) (or) (was defectively designed;) (or) 
(did not include proper warnings of potential dangers). 


Notes on Use 


Use this introductory instruction only when the claim is based 
on the Alabama Extended Manufacturer’s Liability Doctrine. 


The general AEMLD instructions (former APJI 32.08 and 
former APJI 32.09) have been redrafted and separated into 
AEMLD—Manufacturing Defect (APJI 32.06), AEMLD—Design 
Defect (APJI 32.07), AEMLD—Warning (APJI 32.09). The Com- 
mittee recommends that the trial court in an AEMLD case first 
give APJI 32.05 AEMLD—F actual Elements, and then give the 
new instruction or instructions that are appropriate for the specific 
AEMLD claim or claims submitted to the jury. The trial court 
should also give the necessary instructions defining “manufac- 
turer,” “user,” “defect,” “without substantial change,” and “safer 
and practical alternative design.” 


In cases when the plaintiff is trying AEMLD, breach of war- 
ranty, negligence and/or wantonness claims together, the Commit- 
tee recommends that the trial court begin the substantive instruc- 
tions by giving APJI 32.00 Introduction—Multiple Counts first, 
before reading any of the instructions on the individual claims. 
When instructing the jury on the AEMLD claim, the trial court 
should give APJI 32.05 AEMLD—Factual Elements, and then the 
new charge or charges on the appropriate AEMLD claims. 


References 


King v. S.R. Smith, Inc., 578 So. 2d 1285 (Ala. 1991) (an inad- 
equate or improper warning, or a failure to warn, may make a 
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product unreasonably dangerous and may serve as the basis for a 
claim under AEMLD). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


Outlaw v. Firestone Tire & Rubber Co., 770 F.2d 1012, Prod. 
Liab. Rep. (CCH) P 10714 (11th Cir. 1985). 


West’s Key Number Digest, Products Liability 111. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.02 (5th ed. 2010). 
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APJI 32.06 AEMLD—MANUFACTURING 
DEFECT—ELEMENTS [PL] 


Plaintiff (name of plaintiff) says that the (name the prod- 
uct) was defective when it was made. To recover damages on 
this claim, (name of plaintiff) must prove to your reasonable 
satisfaction all of the following elements: 


1. (Name of defendant) was a (manufacturer/supplier/ 
distributor/seller) of (name the product); 


2. (Name of defendant) did (manufacture/supply/ 
distribute/sell) the (name the product); 


3. The (name the product) was defective; 


4. The defect in the (name the product) caused the (harm 
to/death of) (name of plaintiff/name of deceased); and 


5. There was no substantial change to the (name the 
product) from the time it left the possession of (name of 
defendant) until it reached (name of plaintiff). 


Notes on Use 


Use this instruction when the claim is factually based on a 
manufacturing defect. 


References 


Schwartz v. Volvo North America Corp., 554 So. 2d 927, 941, 
Prod. Liab. Rep. (CCH) P 12350 (Ala. 1989)(Hornsby, C.J., 
dissenting). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


West’s Key Number Digest, Products Liability 125. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.02 (5th ed. 2010). 
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Malcolm Wheeler, A Proposal for Further Common Law 
Development of the Use of Punitive Damages in Modern Product 
Liability Litigation, 40 Ala. L. Rev. 919, 971 (1989). 
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APJI 32.07 AEMLD—DESIGN DEFECT— 
ELEMENTS [PL] 


Plaintiff (name of plaintiff) says that the (name the prod- 
uct) was defective as designed. To recover damages on this 
claim, (name of plaintiff) must prove to your reasonable sat- 
isfaction all of the following elements: 


1. (Name of defendant) was a (manufacturer/ supplier/ 
distributor/seller) of (name the product); 


2. (Name of defendant) did (manufacture/supply/ 
distribute/sell) the (name the product); 


3. The (name the product) was defective; 


4. There was no substantial change to (name the prod- 
uct) from the time it left the possession of (name of defen- 
dant) until it reached (name of plaintiff); 


5. (Name of plaintiff/name of deceased) was caused 
(harm/death) by the defect in the (name the product); and 


6. There was a safer and practical alternative design 
that (name of defendant) could have used at the time the 
(name of product) was manufactured. 


Notes on Use 


Use this instruction when the claim is factually based on a 
design defect. This instruction should also be used in “crashworthi- 
ness” cases. There is no distinction between “crashworthiness” and 
an AEMLD design defect claim. 


References 


Prior revisions to this chapter have included instructions 
specifically for “crashworthiness” cases. APJI 32.22 and 32.23. 
This was probably the result of the decision in General Motors 
Corp. v. Edwards, 482 So. 2d 1176, Prod. Liab. Rep. (CCH) P 10888 
(Ala. 1985), distinguished and overruled on other grounds, 
Schwartz v. Volvo American Corp., 554 So. 2d 927 (Ala. 1989), that 
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first recognized that a cause of action could be maintained when 
the plaintiff alleged that the defective condition of the motor vehi- 
cle, and not just the actual automobile accident itself, caused his 
or her injuries. This was known as the “crashworthiness doctrine,” 
the “second collision doctrine,” and sometimes the “enhanced injury 
doctrine.” The Edwards decision held that in order to recover dam- 
ages against an automobile manufacturer on a “crashworthiness” 
claim, the plaintiff must prove the following elements: 


I. That the plaintiff (or one upon whose behalf he brings suit) 
was involved in an automobile accident. 


II. That an automobile involved in that accident was manufac- 
tured by the defendant manufacturer. 


III. That, at the time of the accident, that automobile was 
substantially unchanged since leaving the manufacturer. 


IV. That the automobile was defective. That is to say, that it 
did not meet the reasonable expectations of an ordinary 
consumer as to its safety because it was unreasonably danger- 
ous, i.e., not fit for its intended purpose, which is to travel the 
streets, highways, and other thoroughfares. In order to prove 
defectiveness, the plaintiff must prove that a safer, practical, 
alternative design was available to the manufacturer at the 
time it manufactured the automobile. The existence of a safer, 
practical, alternative design must be proved by showing that: 


(a) The plaintiffs injuries would have been elimi- 
nated or in some way reduced by use of the 
alternative design, and that; 


(b) Taking into consideration such factors as the 
intended use of the vehicle, its styling, cost, and 
desirability, its safety aspects, the foreseeability 
of the particular accident, the likelihood of injury, 
and the probable seriousness of the injury if that 
accident occurred, the obviousness of the defect, 
and the manufacturer’s ability to eliminate the 
defect, the utility of the alternative design out- 
weighed the utility of the design actually used. 


V. That the defect in the automobile proximately caused his 
injuries. Id. at 1191. 


Any distinction between an AEMLD claim brought on the the- 
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ory that the automotive product was not “crashworthy” and an 
AEMLD claim brought on the theory that a non-automotive prod- 
uct was defective, was erased by the decision in Volkswagen of 
America, Inc. v. Marinelli, 628 So. 2d 378, Prod. Liab. Rep. (CCH) 
P 13772 (Ala. 1993), which held: 


In Edwards, this Court held that in a case involving a 
crashworthiness claim the plaintiffs burden in proving causation 
is to present proof “that the defect in the automobile proximately 
caused his injuries.” Jd. Instruction 32.22, Alabama Pattern Jury 
Instructions: Civil, the crashworthiness charge, sets out the 
plaintiffs burden in proving causation, in identical language. 
Likewise, the plaintiffs burden in proving causation under APJI 
Instruction 32.08, the AEMLD charge, is to present proof that the 
plaintiff was injured or damaged “as a proximate result of the 
defendant’s placing on the market [an] unreasonably dangerous 
[product].” Consequently, the plaintiffs burden in establishing 
causation is identical whether the theory of liability is the AEMLD 
(that the defect proximately caused the injury) or the crashworthi- 
ness doctrine. Contrary to Volkswagen’s position, neither doctrine 
requires proof of accident causation; rather, both doctrines focus 
on the alleged defect as being the proximate cause of the injury or 
damage. Id. at 385. 


The plaintiff must prove “a safer, practical, alternative design 
was available to the manufacturer at the time it manufactured the 
[product].” General Motors Corp. v. Edwards, 482 So. 2d 1176, 
1191, Prod. Liab. Rep. (CCH) P 10888 (Ala. 1985), distinguished 
and overruled on other grounds, Schwartz v. Volvo American Corp., 
554 So. 2d 927 (Ala. 1989). To prove a safer, practical, alternative 
design, plaintiff must prove (1) that some alternative design 
existed that would have eliminated or reduced his injuries, and (2) 
that the utility of the alternative design outweighed the utility of 
the design actually used. General Motors Corp. v. Edwards, 482 
So. 2d 1176, 1191, Prod. Liab. Rep. (CCH) P 10888 (Ala. 1985). 


Hannah v. Gregg, Bland & Berry, Inc., 840 So. 2d 839 (Ala. 
2002). 


Flemister v. General Motors Corp., 723 So. 2d 25, Prod. Liab. 
Rep. (CCH) P 15404 (Ala. 1998). 


Yarbrough v. Sears, Roebuck and Co., 628 So. 2d 478, Prod. 
Liab. Rep. (CCH) P 13745 (Ala. 1993). 


Volkswagen of America, Inc. v. Marinelli, 628 So. 2d 378, Prod. 
Liab. Rep. (CCH) P 13772 (Ala. 1993). 
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Bean v. BIC Corp., 597 So. 2d 1350, Prod. Liab. Rep. (CCH) P 
13163 (Ala. 1992). 


Beech v. Outboard Marine Corp., 584 So. 2d 447, Prod. Liab. 
Rep. (CCH) P 12892 (Ala. 1991). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


Richards v. Michelin Tire Corp., 21 F.3d 1048, Prod. Liab. 
Rep. (CCH) P 18892 (11th Cir. 1994). 


Bishop v. Bombardier, Inc., 399 F. Supp. 2d 1372 (M.D. Ga. 
2005) (applying Alabama law). 


1 Michael L.Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[2] (5th ed. 2010). 


West’s Key Number Digest, Products Liability <=126 to 131. 
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APJI 32.08 AEMLD—DESIGN DEFECT—SAFER 
AND ALTERNATIVE DESIGN [PL] 


A safer alternative design is one that would have 
(reduced or eliminated the harm to (name of plaintiff)/ 
prevented the death of (name of deceased)). The alternative 
design must be of greater overall safety than the design used 
by (name of defendant). 


(Name of plaintiff) says a safer alternative design for 
(name the product) is (state plaintiffs proposed safer alterna- 
tive design). 


To decide if (name of plaintiff) has proven a practical 
alternative design, you may consider the intended use of the 
(name the product), its styling, cost, desirability, safety 
features (and other relevant factors if raised by the parties). 
The proposed safer alternative design must be for a product 
sufficiently similar to (name the product at issue). 


You may also consider the particular event, the likeli- 
hood of injury, and the probable seriousness of injury if that 
event occurred, the obviousness of the defect, and (name of 
defendant)’s ability to eliminate the defect. 


Approved August 11, 2017 


Modified September 7, 2018 


Notes on Use 
Use this instruction in conjunction with APJI 32.07. 
References 


Hosford v. BRK Brands, Inc., 223 So. 3d 199 (Ala. 2016). The 
proposed safer alternative design must be reasonably similar to 
the product claimed to be defective. It cannot be a design for a dif- 
ferent product that is similar to the product claimed to be defective 
even though the similar, but different, product is manufactured by 
the defendant for the same purpose. 
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McMahon v. Yamaha Motor Corp., U.S.A., 95 So. 3d 769, Prod. 
Liab. Rep. (CCH) P 18810 (Ala. 2012). 


General Motors Corp. v. Jernigan, 883 So. 2d 646 (Ala. 2003). 


Hannah v. Gregg, Bland & Berry, Inc., 840 So. 2d 839 (Ala. 
2002). 


Beech v. Outboard Marine Corp., 584 So. 2d 447, Prod. Liab. 
Rep. (CCH) P 12892 (Ala. 1991). 


General Motors Corp. v. Edwards, 482 So. 2d 1176, Prod. Liab. 
Rep. (CCH) P 10888 (Ala. 1985), distinguished and overruled on 


other grounds, Schwartz v. Volvo American Corp., 554 So. 2d 927 
(Ala. 1989). 


Richards v. Michelin Tire Corp., 21 F.3d 1048, Prod. Liab. 
Rep. (CCH) P 138892 (11th Cir. 1994). 


West’s Key Number Digest, Products Liability <=128 to 129. 


Jenelle Mims Marsh, Alabama Law of Damages §§ 32:10 to 
32:13 (6th ed. 2012). 


1 Ally Windsor Howell, Alabama Personal Injury and Torts 
§ 7:13 (Oct. 2016). 


1 Michael L. Roberts, Alabama Tort Law § 19.06[2] (5th ed. 
2010). 


1 David G. Owen & Mary J. Davis, Davis and Owen on 
Products Liability § 8:10 (May 2017). 
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APJI 32.09 AEMLD—WARNING—ELEMENTS 
[PL] 


Plaintiff (name of plaintiff) says that the (name the prod- 
uct) was dangerous when used as intended and that Defen- 
dant (name of defendant) did not give (him/her/name of 
deceased) an adequate warning about the danger. To recover 
damages on this claim, (name of plaintiff) must prove to 
your reasonable satisfaction all of the following elements: 


1. (Name of defendant) was a (manufacturer/supplier/ 
distributor/seller) of the (name the product); 


2. (Name of defendant) did (manufacture/supply/ 
distribute/sell) the (name the product); 


3. The (name the product) was dangerous when used as 
intended; 


4, (Name of defendant) knew or should have known that 
the (name the product) could create danger when used as 
intended in its customary manner; 


5. (Name of defendant) did not give an adequate warn- 
ing about the danger to persons likely to be injured by the 
product; and 


6. (Name of plaintiff/name of deceased) was caused 
(harm/death) as a result. 


Notes on Use 


Use this instruction in an AEMLD action when the plaintiff 
claims that the defendant should have given a warning because 
the product is dangerous in some aspect that is not generally 
known, or if known would not be reasonably expected in this prod- 
uct, and defendant knew or should have known of the danger. Ex 
parte Chevron Chemical Co., 720 So. 2d 922, 927, Prod. Liab. Rep. 
(CCH) P 15244 (Ala. 1998), citing Restatement (Second) of Torts 
§ 402A, Comment j (1965). 
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References 


A product may be defective if it is inherently unsafe and does 
not include proper directions and warnings. “Under the AEMLD, if 
a manufacturer or seller places goods on the market that are im- 
minently dangerous when put to their intended purpose and the 
defendant knows or should know that the goods can create danger 
when used in their customary manner, the defendant must exercise 
reasonable diligence to make such danger known to the person 
likely to be injured by the product.” King v. S.R. Smith, Inc., 578 
So. 2d 1285 (Ala. 1991). 


The Restatement (Second) of Torts § 402A, comment k (1965), 
discusses “unavoidably unsafe products,” and defines them as 
“products which, in the present state of human knowledge, are 
quite incapable of being made safe for their intended and ordinary 
use . . .. Such a product, properly prepared, and accompanied by 
proper directions and warning, is not defective, nor is it unreason- 
ably dangerous.” Ex parte Chevron Chemical Co., 720 So. 2d 922, 
Prod. Liab. Rep. (CCH) P 15244 (Ala. 1998), held that under the 
AEMLD, “unreasonably dangerous” includes the concept that the 
plaintiff is aware of the danger of the product. So, if the user is 
aware of the dangerousness of the product, the product is not 
“unreasonably dangerous.” For similar statements, see Stone v. 
Smith, Kline & French Laboratories, 447 So. 2d 1301 (Ala. 1984) 
(“in the case of an ‘unavoidably unsafe’ yet properly prepared pre- 
scription drug, the adequacy of the accompanying warning 
determines whether the drug, as marketed, is defective, or 
unreasonably dangerous.”); and Purvis v. PPG Industries, Inc., 502 
So. 2d 714, Prod. Liab. Rep. (CCH) P 11396 (Ala. 1987) (discussion 
similar to Stone with regard to an industrial lubricant). King v. 
S.R. Smith, Inc., 578 So.2d 1285, 1287 (Ala. 1991), held that a 
manufacturer may be held liable under AEMLD for failure to warn 
in connection with products that are “imminently dangerous when 
put to their intended purpose. Yarbrough v. Sears, Roebuck and 
Co., 628 So. 2d 478, 481, Prod. Liab. Rep. (CCH) P 138745 (Ala. 
1993), held that if the product was “dangerous when used. . . as it 
was intended to be used,” the “danger may be obviated by ade- 
quate warning.” 


Ex parte Chevron Chemical Co., 720 So. 2d 922, Prod. Liab. 
Rep. (CCH) P 15244 (Ala. 1998). 


Clarke Industries, Inc. v. Home Indem. Co., 591 So. 2d 458 
(Ala. 1991). 


Entrekin v. Atlantic Richfield Co., 519 So. 2d 447, Prod. Liab. 
Rep. (CCH) P 11704 (Ala. 1987). 
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Rivers v. Stihl, Inc., 434 So. 2d 766 (Ala. 1983). 


Reynolds v. Bridgestone/Firestone, Inc., 989 F.2d 465, Prod. 
Liab. Rep. (CCH) P 13477 (11th Cir. 1998). 


Outlaw v. Firestone Tire & Rubber Co., 770 F. 2d 100 (11th 
Cir. 1985). 


West’s Key Number Digest, Products Liability 132 to 140. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[3] (5th ed. 2010). 


Restatement (Second) of Torts § 402A (1965). 
Restatement (Second) of Torts § 388 (1965). 
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APJI 32.10 AKMLD—DEFENSE— 
INTRODUCTION [PL] 


Defendant (name of defendant) denies that plaintiffs 
claims are true and says there are affirmative defenses to 
the plaintiffs claims, (name the affirmative defenses). (Name 
of defendant) must prove an affirmative defense to your rea- 
sonable satisfaction. If you are reasonably satisfied that 
(name of defendant) has proven one of the affirmative defen- 
ses, then you must find in favor of (name of defendant) on 
the claim(s). 


Notes on Use 


Use this instruction when defendant raises an affirmative 
defense. 


References 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976), 
and Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976), recognized three defenses to a claim of 
AEMLD: lack of causal relation, assumption of the risk, and con- 
tributory negligence (e.g., plaintiffs misuse of the product). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.10 (5th ed. 2010). 
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APJI 32.11 AEMLD—DEFENSE—NO CAUSAL 
RELATION [PL] 


Defendant (name of defendant) denies that the (name 
the product) was defective when (name of defendant) sold it. 
(Name of defendant) also says that even if the (name the 
product) was defective when it was sold, (name of defendant) 
did not cause it to be defective. (Name of defendant) must 
prove to your reasonable satisfaction all of the following: 


1. (Name of defendant) is in the business of (distributing/ 
processing for distribution/ supplying/ selling) the (name the 
product) as a finished product; 


2. (Name of defendant) did not contribute to the defec- 
tive condition; 


3. (Name of defendant) had no knowledge of the defec- 
tive condition; and 


4. (Name of defendant) had no better opportunity to 
inspect the (name the product) than (name of plaintiff/name 
of deceased). 


Notes on Use 


Use this instruction when the defendant raises the affirmative 
defense of no causal relation. 


This defense is not available to a manufacturer when the 
defect is in a component part made by a third party or to a 
defendant who distributes a product under its own trade name. 


“Causal relation” is used here in the context of an affirmative 
defense and is not to be confused with the burden which rests on 
the plaintiff to prove that his injuries and damages are the 
proximate result of the defective condition of the product. 


References 


Defendant’s “superior opportunity” to inspect must be a 
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meaningful one. For example, if the defect was latent and could 
not have been discovered by either consumer or distributor by a 
reasonable inspection, neither had a superior opportunity. 


Mathis v. Harrell Co., Inc., 828 So. 2d 248, Prod. Liab. Rep. 
(CCH) P 16321 (Ala. 2002). 


Consolidated Pipe & Supply v. Stockham Valves and Fittings, 
365 So. 2d 968 (Ala. 1978). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 
Kroger Co. v. Goodhew, 281 Ala. 637, 206 So. 2d 882 (1968). 
Jones v. Gulf States Steel Co., 205 Ala. 291, 88 So. 21 (1921). 


Blitzstein v. Ford Motor Co., 288 F.2d 738, 4 Fed. R. Serv. 2d 
1076 (5th Cir. 1961). 


West’s Key Number Digest, Products Liability 175, 324 to 
328. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.09 (5th ed. 2010). 
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APJI 32.12 AEKMLD—DEFENSE—ASSUMPTION 
OF RISK [PL] 


Defendant (name of defendant) says that Plaintiff (name 
of plaintiff) cannot recover damages because (name of 
plaintiff/name of deceased) voluntarily assumed the risk 
that (he/she) would be harmed. (Name of defendant) must 
prove to your reasonable satisfaction all the following: 


1. (Name of plaintiff/name of deceased) knew of the 
defect; 


2. (He/she) appreciated the risk of harm caused by the 
defect; and, 


3. (He/she) voluntarily took that risk. 


If (name of defendant) proved this defense, you must 
find for (name of defendant) on (name of plaintiff/name of 
deceased)’s claim for AEMLD. 


Notes on Use 


Use this instruction when the defendant asserts the affirma- 
tive defense of assumption of risk. 


References 


In the past, there were separate instructions for the defense of 
assumption of risk when a product is “unavoidably unsafe” (APJI 
32.17 Assumption of Risk Defense—When the Product is Unavoid- 
ably Unsafe), and when a product is “defective” (APJI 32.18 As- 
sumption of Risk Defense—When the Product is Defective). 
However, in Atkins v. American Motors Corp., 335 So. 2d 134, 143, 
19 U.C.C. Rep. Serv. 756 (Ala. 1976), the Supreme Court said, 
“(flor a clear statement of this assumption of risk rule, we adopt 
the following language from Comment n to § 402A of the 
Restatement: ‘If the user or consumer discovers the defect and is 
aware of the danger, and nevertheless proceeds unreasonably to 
make use of the product and is injured by it, he is barred from 
recovery .” No distinction was made between “unavoidably unsafe” 
products and “defective” products. 
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Ex parte Chevron Chemical Co., 720 So. 2d 922, Prod. Liab. 
Rep. (CCH) P 15244 (Ala. 1998). 


Hicks v. Commercial Union Ins. Co., 652 So. 2d 211, Prod. 
Liab. Rep. (CCH) P 14023 (Ala. 1994). 


Entrekin v. Atlantic Richfield Co., 519 So. 2d 447, Prod. Liab. 
Rep. (CCH) P 11704, 80 A.L.R.4th 963 (Ala. 1987). 


Purvis v. PPG Industries, Inc., 502 So. 2d 714, Prod. Liab. 
Rep. (CCH) P 11396 (Ala. 1987). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


West’s Key Number Digest, Products Liability ¢=328. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.10 (5th ed. 2010). 


Restatement Second, Torts § 402A, Comment n (1964). 


188 


PRODUCTS LIABILITY—AEMLD APJI 32.13 


APJI 32.13 AEMLD—DEFENSE— 
CONTRIBUTORY NEGLIGENCE 
[PL] 


(Name of defendant) says (name of plaintiff/name of 
deceased) was (himself/herself) negligent in the use of the 
(name the product) and (his/her) negligence was a cause of 
the (harm/death). (Name of defendant) must prove to your 
reasonable satisfaction that (name of plaintiff/name of 
deceased) failed to do what a reasonably prudent person 
would have done in the use of the (name the product) in a 
similar situation, or that (name of plaintiff/name of deceased) 
did something in the use of the (name the product) which a 
reasonably prudent person would not have done in a similar 
situation, and that (his/her) negligence contributed to the 
(harm/death). 


Notes on Use 


Use this instruction when the defendant raises the affirmative 
defense of contributory negligence. 


Use APJI 28.01 to define “negligence” for the jury. 


Negligence by the plaintiff in the use of the product in ques- 
tion is a defense to an AEMLD claim, but plaintiffs negligence in 
causing the accident is not a defense to an AEMLD claim when the 
alleged contributory negligence does not relate to plaintiffs use of 
the product. 


The second sentence of the instruction recognizes that contrib- 
utory negligence may be based on a negligent failure to act, or 
upon a negligent action. The trial judge should use only the ap- 
plicable part of the instruction. In some cases, it may be necessary 
to instruct on a negligent failure to act and a negligent act by the 
plaintiff. 


Where plaintiffs claims are based on negligence, as distin- 
guished from AEMLD, see APJI 30.00 to 30.08, for general instruc- 
tions on contributory negligence. 
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References 


Burleson v. RSR Group Florida, Inc., 981 So. 2d 1109 (Ala. 
2007). 


Uniroyal Goodrich Tire Co. v. Hall, 681 So. 2d 126, Prod. Liab. 
Rep. (CCH) P 14609 (Ala. 1996). 


Haisten v. Kubota Corp., 648 So. 2d 561 (Ala. 1994). 


General Motors Corp. v. Saint, 646 So. 2d 564, Prod. Liab. 
Rep. (CCH) P 138962 (Ala. 1994). 


Williams v. Delta Intern. Machinery Corp., 619 So. 2d 1330, 
Prod. Liab. Rep. (CCH) P 13450 (Ala. 1993), rehearing denied. 


Dennis By and Through Dennis v. American Honda Motor Co., 
Inc., 585 So. 2d 1336, Prod. Liab. Rep. (CCH) P 12902 (Ala. 1991). 


Hicks v. Commercial Union Ins. Co., 652 So. 2d 211, Prod. 
Liab. Rep. (CCH) P 14023 (Ala. 1994), rehearing denied. 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


McKerley v. Etowah-DeKalb-Cherokee Mental Health Bd., 
Inc., 686 So. 2d 1194 (Ala. Civ. App. 1996). 


Garrie v. Summit Treestands, LLC, 50 So. 3d 458 (Ala. Civ. 
App. 2010). 


Ray v. Ford Motor Co., 2011 WL 6182531 (M.D. Ala. 2011). 
West’s Key Number Digest, Products Liability ¢26, 27. 


1 Michael L.Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.10 (5th ed. 2010). 


J. Greg Allen, et al., The Limited Scope of Contributory 
Negligence in AEMLD Crashworthiness Cases, 73 Ala. Law. 436 
(Nov. 2012). 


D. Alan Thomas, Paul F. Malck & John Isaac Southerland, 


Crashworthiness-Based Product Liability and Contributory 
Negligence in the Use of the Product, 73 Ala. Law. 260 (2012). 
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APJI 32.14 AEMLD—DEFENSE—PRODUCT 
MISUSE [PL] 


(Name of defendant) says the (name the product) was 
misused. (Name of defendant) must prove to your reasonable 
satisfaction that the (name the product) was used in a way 
that was not intended or not reasonably foreseeable by (name 
of defendant) and that this misuse caused the (harm/death). 


Notes on Use 


Use this instruction when the defendant raises the affirmative 
defense of misuse of the product, regardless of whether the misuse 
was by the plaintiff or some other user of the product. 


References 


General Motors Corp. v. Saint, 646 So. 2d 564, Prod. Liab. 
Rep. (CCH) P 13962 (Ala. 1994). 


“A plaintiff misuses a product when he or she uses it in a 
manner not intended or foreseen by the manufacturer. A plaintiff 
is contributorily negligent in handling a defective product when he 
or she fails to use reasonable care with regard to that product.” 


Kelly v. M. Trigg Enterprises, Inc., 605 So. 2d 1185, Prod. 
Liab. Rep. (CCH) P 13286 (Ala. 1992). 


Dennis v. American Honda Motor Co., Inc., 585 So. 2d 1336, 
Prod. Liab. Rep. (CCH) P 12902 (Ala. 1991). 


McCaleb v. Mackey Paint Mfg. Co., Inc., 343 So. 2d 511 (Ala. 
1977). 


Atkins v. American Motors Corp., 335 So. 2d 134, 19 U.C.C. 
Rep. Serv. 756 (Ala. 1976). 


Casrell v. Altec Industries, Inc., 335 So. 2d 128 (Ala. 1976). 
West’s Key Number Digest, Products Liability 327. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.10 (5th ed. 2010). 


Restatement Second, Torts § 402A (1965). 
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APJI 32.15 NEGLIGENCE—NEGLIGENT 
DESIGN, MANUFACTURE, SALE OF 
A PRODUCT [PL] 


Plaintiff (name of plaintiff) says that (he/she/name of 
decedent) was caused (harm/death) by defendant (name of 
defendant)’s negligent (design/manufacture/supply/ 
distribution/sale) of (name the product). To recover damages 
on this claim, (name of plaintiff) must prove to your reason- 
able satisfaction all of the following: 


1. (Name of defendant) did negligently (design/ 
manufacture/supply/distribute/sell) the (name the product); 


2. (Name of plaintiff/name of decedent) was (harmed/ 
died); and 


3. (Name of defendant)’s negligence was a cause of (name 
of plaintiffs harm/name of decedent’s death). 


Notes on Use 


Use this instruction when the claim is based on negligence. 
Use APJI 32.16 (Product Liability—Negligence—Definition) follow- 
ing this instruction. 


When this instruction is used, it is not necessary to read APJI 
28.00. 


References 


The Committee has not redrafted APJI 32.00 (suit for personal 
injury based on negligence which involves a product not inherently 
or imminently dangerous to human life or health but which 
becomes so when used in its ordinary or customary manner) and 
APJI 32.05 (suit for personal injury based on negligence which 
involves a product inherently or imminently dangerous to human 
life or health) because they were based on Alabama product li- 
ability law as it existed before the Alabama Extended Manufactur- 
er’s Liability Doctrine. Previously, a manufacturer’s liability was 
limited to persons in privity of contract with the manufacturer. In 
Miles v. Chrysler Corp., 238 Ala. 359, 191 So. 245 (1939), the Court 
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recognized an exception known as the doctrine of “manufacturer’s 
liability” that extended a manufacturer’s liability to all users, 
regardless of the existence of a privity with the manufacturer for 
“inherently or imminently dangerous” products, and for products 
that in their ordinary use would become “inherently or imminently 
dangerous.” See also Defore v. Bourjois, Inc., 268 Ala. 228, 105 So. 
2d 846 (1958). Then, in Casrell v. Altec Industries, Inc., 335 So. 2d 
128, 132 (Ala. 1976), the Court stated that with the adoption of the 
Alabama Extended Manufacturer’s Liability Doctrine, “[wle now 


9 99 


extend the doctrine of ‘manufacturer’s liability’. 
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APJI 32.16 NEGLIGENCE—DEFINITION [PL] 


Negligence is the failure to use reasonable care to 
prevent harm to others. A (manufacturer/supplier/ 
distributor/seller) is negligent when it either does something 
that a reasonably prudent (manufacturer/supplier/ 
distributor/seller) would not do in a similar situation, or it 
fails to do something that a reasonably prudent 
(manufacturer/supplier/distributor/seller) would have done 
in a similar situation. 


You must decide if the defendant was negligent in this 
situation. 


Notes on Use 
Use this instruction to define negligence in a products liability 


case. When this instruction is used, it is not necessary to read 
APJI 28.01. 
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APJI 32.17 NEGLIGENCE—FAILURE TO WARN 
[PL] 


Plaintiff (name of plaintiff) says that Defendant (name 
of defendant) negligently warned or failed to warn about a 
danger related to the (name the product). To recover dam- 
ages on this claim, (name of plaintiff) must prove to your 
reasonable satisfaction all of the following: 


1. (Name of defendant) did (manufacture/supply/ 
distribute/sell) the (name the product) and knew or should 
have known that the (name the product) was dangerous 
when put to its intended use; 


2. (Name of defendant) had no reason to believe that the 
foreseeable user would know of the dangerous condition of 
the (name the product); 


3. (Name of defendant) negligently warned or failed to 
warn about the dangerous condition; and 


4. (Name of plaintiff/name of decedent) was caused 
(harm/death) by (name of defendant)’s negligence. 


Notes on Use 


Use this instruction when the failure to warn claim is based 
on negligence. 


Use this instruction only when there is evidence that a warn- 
ing would have been read and heeded and would have kept the 
harm from happening. 


Use APJI 32.16 (Product Liability—Negligence—Definition) 
following this instruction. 


References 


Gurley v. American Honda Motor Co., Inc., 505 So. 2d 358, 
Prod. Liab. Rep. (CCH) P 11385 (Ala. 1987) (when a warning is 
necessary, the warning need only be one that is reasonable under 
the circumstances and it need not be the best possible warning). 
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Ford Motor Co. v. Rodgers, 337 So. 2d 736 (Ala. 1976) (“A 
manufacturer is not under a duty to warn the user of every danger 
that may exist during use of the product.”) 


Ex parte Chevron Chemical Co., 720 So. 2d 922, Prod. Liab. 
Rep. (CCH) P 15244 (Ala. 1998). 


Carruth v. Pittway Corp., 643 So. 2d 1340 (Ala. 1994). 


Hicks v. Commercial Union Ins. Co., 652 So. 2d 211, Prod. 
Liab. Rep. (CCH) P 14023 (Ala. 1994). 


Sears, Roebuck and Co. v. Harris, 630 So. 2d 1018, Prod. Liab. 
Rep. (CCH) P 13661 (Ala. 1993). 


Yarbrough v. Sears, Roebuck and Co., 628 So. 2d 478, Prod. 
Liab. Rep. (CCH) P 13745 (Ala. 1993). 


Clarke Industries, Inc. v. Home Indem. Co., 591 So. 2d 458 
(Ala. 1991). 


Purvis v. PPG Industries, Inc., 502 So. 2d 714, Prod. Liab. 
Rep. (CCH) P 11396 (Ala. 1987). 


E.R. Squibb & Sons, Inc. v. Cox, 477 So. 2d 963, Prod. Liab. 
Rep. (CCH) P 10787 (Ala. 1985) (the court distinguished situations 
when the plaintiff cannot read and alleges that the written warn- 
ing is inadequate for the failure to include symbols, and where the 
nature of the alleged inadequacy is such that it prevents him or 
her from reading the warning). 


West’s Key Number Digest, Products Liability 310, 318. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[3] (5th ed. 2010). 


Restatement (Second) of Torts § 388 (1965). 
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APJI 32.18 BREACH OF WARRANTY— 
EXPRESS WARRANTY—ELEMENTS 
[PL] 


Plaintiff (name of plaintiff) says that (name the product) 
did not conform to the express warranty given by defendant 
(name of defendant), and that as a result (name of plaintiff) 
was harmed. To recover damages for breach of the express 
warranty, (name of plaintiff) must prove to your reasonable 
satisfaction the following: 


1. (Name of defendant) sold the (name the product) and 
made an express warranty about the (name the product); 


2. The (name the product) did not conform to the express 
warranty; and 


3. (Name of plaintiff) was harmed as a result of the 
(name the product)’s failure to conform to the express 
warranty. 


Notes on Use 


Use this instruction when the claim is based on breach of 
express warranty. 


In cases when proof of privity is required, the trial court must 
substitute this sentence for the first element above: 


1. (Name of defendant) sold the (name the product) to 
(name of plaintiff) and created an express warranty relating to 
(name the product). 


References 


Ex parte Miller, 693 So. 2d 1372, 32 U.C.C. Rep. Serv. 2d 839 
(Ala. 1997) (express warranties are treated like any other type of 
contract and interpreted according to general contract principles). 


Barre v. Gulf Shores Turf Supply, Inc., 547 So. 2d 508, 10 
U.C.C. Rep. Serv. 2d 758 (Ala. 1989) (plaintiff must prove privity 
of contract in an action on an express warranty when natural 
persons are not injured). 
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State Farm Fire and Cas. Co. v. J.B. Plastics, Inc., 505 So. 2d 
1223, Prod. Liab. Rep. (CCH) P 11406 (Ala. 1987). 


Chandler v. Hunter, 340 So. 2d 818, 21 U.C.C. Rep. Serv. 484 
(Ala. Civ. App. 1976). 


Dudley v. Bayou Fabricators, Inc., 330 F. Supp. 788, 1971 
A.M.C. 2492, 9 U.C.C. Rep. Serv. 1033 (S.D. Ala. 1971). 


Ala. Code § 7-2-313 (1975) (West’s Alabama Code). 
West’s Key Number Digest, Products Liability 318, 427. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[4] (5th ed. 2010). 
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PRODUCTS LIABILITY—AEMLD APJI 32.19 


APJI 32.19 BREACH OF WARRANTY— 
EXPRESS WARRANTY— 
DEFINITION [PL] 


An express warranty is: 


1. A statement of fact or a promise about the product 
made by the seller that is part of the sale; or 


2. Any description of the (name the product), including 
any sample or model, that is part of the sale. 


It is not necessary that the words “warrant” or “guaran- 
tee” be used, or that (name of defendant) have a specific 
intention to make a warranty. However, a statement of value 
or opinion by (name of defendant) about the (name the prod- 
uct) does not create an express warranty. 


Notes on Use 


Use this instruction with APJI 32.18 to define an express 
warranty. 


In cases when proof of privity is required, the court must insert 
this sentence into the instruction: 


(Name of plaintiff) must prove to your reasonable satisfaction 
that (name of defendant) sold the (name the product) to (name of 
plaintiff). 


References 


Southern Energy Homes, Inc. v. Washington, 774 So. 2d 505, 
40 U.C.C. Rep. Serv. 2d 986 (Ala. 2000) (express warranties are 
treated like any other type of contract and interpreted according to 
general contract principles). 


Ex parte General Motors Corp., 769 So. 2d 903, 40 U.C.C. Rep. 
Serv. 2d 123 (Ala. 1999). 


Ricwil, Inc. v. S.L. Pappas and Co., Inc., 599 So. 2d 1126, 18 
U.C.C. Rep. Serv. 2d 88 (Ala. 1992). 


Massey-Ferguson, Inc. v. Laird, 432 So. 2d 1259, 36 U.C.C. 
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APJI 32.19 ALABAMA PATTERN JURY INSTRUCTIONS 


Rep. Serv. 487 (Ala. 1983) (reliance upon the express warranty by 
the purchaser is not an element of the cause of action). 


Winston Industries, Inc. v. Stuyvesant Ins. Co., Inc., 55 Ala. 
App. 525, 317 So. 2d 493, 17 U.C.C. Rep. Serv. 924 (1975). 


Ala. Code § 7-2-313 (1975) (West’s Alabama Code). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[4] (5th ed. 2010). 
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PRODUCTS LIABILITY—AEMLD APJI 32.20 


APJI 32.20 BREACH OF WARRANTY— 
IMPLIED WARRANTY OF FITNESS 
FOR A PARTICULAR PURPOSE 
[PL] 


Plaintiff (name of plaintiff) says that Defendant (name 
of defendant) breached its promise or warranty that the 
(name the product) was suitable for a particular purpose. To 
recover damages on this claim, (name of plaintiff) must prove 
to your reasonable satisfaction all of the following: 


1. (Name of defendant) was a seller of (type of product); 


2. (Name of defendant) had reason to know the particu- 
lar purpose that (name of plaintiff/name of purchaser) was 
buying the (name the product) from (name of defendant); 


3. (Name of defendant) knew that (name of plaintiff/ 
name of purchaser) was relying on (name of defendant)’s 
skill or judgment to select or provide a suitable (type of prod- 
uct): 


4. The (name of product) was not suitable or fit for the 
particular purpose for which it was bought; and 


5. (Name of plaintiff/name of defendant) was caused 
(harm/death) by the breach of the promise or warranty. 


Notes on Use 


Use this instruction to explain the elements of a claim of 
breach of implied warranty for fitness for a particular purpose. 


References 


Rampey v. Novartis Consumer Health, Inc., 867 So. 2d 1079, 
51 U.C.C. Rep. Serv. 2d 117 (Ala. 2003). 


Ex parte General Motors Corp., 769 So. 2d 903, 40 U.C.C. Rep. 
Serv. 2d 123 (Ala. 1999). 


Donald v. City Nat. Bank of Dothan, 295 Ala. 320, 329 So. 2d 
92, 18 U.C.C. Rep. Serv. 891 (1976). 
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APJI 32.20 ALABAMA PATTERN JURY INSTRUCTIONS 


Ala. Code § 7-2-315 (1975) (West’s Alabama Code). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[4] (Sth ed. 2010). 
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PRODUCTS LIABILITY—AEMLD APJI 32.21 


APJI 32.21 BREACH OF WARRANTY— 
IMPLIED WARRANTY OF 
MERCHANTABILITY [PL] 


Plaintiff (name of plaintiff) says that Defendant (name 
of defendant) breached its promise or warranty that the 
(name the product) was fit for the ordinary purposes for 
which (type of product) are used. (Name of plaintiff) must 
prove to your reasonable satisfaction all of the following: 


1. (Name of defendant) was regularly in the business of 
selling (type of product); 


2. (Name of defendant) sold the (name the product) to 
(name of plaintiff/name of purchaser); 


3. The (name of product) was not suitable or fit for the 
ordinary purpose for which (type of product) is used; and 


4. (Name of plaintiff/name of defendant) was caused 
(harm/death) by the breach of the promise or warranty. 


Notes on Use 


Use this instruction to explain the elements of a claim of 
breach of implied warranty of merchantability. 


References 
DaimlerChrysler Corp. v. Morrow, 895 So. 2d 861 (Ala. 2004). 


Spain v. Brown & Williamson Tobacco Corp., 872 So. 2d 101, 
50 U.C.C. Rep. Serv. 2d 1091 (Ala. 2003). 


Ex parte General Motors Corp., 769 So. 2d 903, 40 U.C.C. Rep. 
Serv. 2d 123 (Ala. 1999). 


Cain v. Sheraton Perimeter Park South Hotel, 592 So. 2d 218, 
16 U.C.C. Rep. Serv. 2d 347 (Ala. 1991). 


Storey v. Day Heating & Air Conditioning Co., Inc., 56 Ala. 
App. 81, 319, 319 So. 2d 279, 17 U.C.C. Rep. Serv. 1208 (1975). 


Ala. Code § 7-2-314 (1975) (West’s Alabama Code). 
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Ala. Code § 7-2-104 (1975) (West’s Alabama Code). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 19.06[4] (Sth ed. 2010). 
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PRODUCTS LIABILITY—AEMLD APJI 32.22 


APJI 32.22 COMPLIANCE WITH FEDERAL 
MOTOR VEHICLE SAFETY 
STANDARDS [PL] 


Federal safety standards under the National Traffic and 
Motor Vehicle Safety Act have been received into evidence in 
this case, along with evidence about whether these stan- 
dards were met. You should consider whether these stan- 
dards apply to the defects claimed in this case and if so, 
whether they were met. However, even if you decide that 
these safety standards apply and were met, you must still 
decide whether the (name of product) was defective under 
AEMLD. 


Notes on Use 


Use this instruction to explain that even if the vehicle meets 
the standards, the standard is not conclusive on whether the vehi- 
cle is defective. 


References 


Dentson v. Eddins & Lee Bus Sales, Inc., 491 So. 2d 942, 33 
Ed. Law Rep. 1292, Prod. Liab. Rep. (CCH) P 11090 (Ala. 1986). 


General Motors Corp. v. Edwards, 482 So. 2d 1176, 1198, Prod. 
Liab. Rep. (CCH) P 10888 (Ala. 1985). 


Charles W. Gamble & Robert J. Goodwin, McElroy’s Alabama 
Evidence § 258.01(1) (6th ed. 2009). 


205 





















(Mh ae ay 
tase 1 1 OBhad Rag t es 


bud shisy tT bcd ledeibhecp raat e 
Tt strarive ofr noad oved wA 

nave seed? tecivastwe goods cantobive dior 
ae qaed ‘vertiogky a tags bivene sav; vaed 
a8 Th bax surd ere nr burcigh ajoesteb a veliggaa a 
‘eh? ehioh yoy Ti have -rsvewoll tem sxew Youd 4 

uae SL LOE sont Haw: bite viqge ebisbrasie wstea « a § 
‘obon avitoelebh aew loxberg WW oor) odd tedtsdyr abi sof 


Ped 


| ne tes 

ai gi ae 
oe of a: 
‘one alaide x odo . 





—_ 


HMreet ) esi, ae ; 


aal} wo oedopt - 


ete di iodtade- wining: dees an Frey hdd sid 2 alveabacie i is 
avitustsh ai aio 


aac 1 ied | ae is 


ie 88 GE oe FO) onl .egle aol es! 4 ehibb’ cena ‘t, 
AQ6GE eth) OG0T) a HS) .qait deal Bord 8ett geil val i 


bord BOtt STIRS oA Sed wtrawhlt wv aes aot tnraao® 
(EGG oth? 88806 F CAO) .qell x 


hie A alyoulSehd .ciwhoor? 1% Jrod oft % adinadD .W ett 
; pe OE bo G0) (LO BBE Bs: 


- 


Chapter 33 
Proximate Cause [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 33.00 Causation—Definition [PL] 

APJI 33.01 Combined and Concurrent Causes [PL] 
APJI 33.02 Intervening and Superseding Causes [PL] 
APJI 33.03 Remote Cause or Condition [PL] 
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APJI 33.00 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 33.00 CAUSATION—DEFINITION [PL] 


You must decide whether (name of defendant)’s conduct 
caused (name of plaintiff)’s harm. 


(His/her/its) conduct caused the harm if (1) the conduct 
naturally and probably brought about the harm and (2) the 
harm would not have happened without the conduct. 


Notes on Use 


Use this instruction when it is necessary to instruct on causa- 
tion (proximate cause). 


The bench and bar is accustomed to the language “proximate 
cause”. The word “proximate” is a legal term of art that is a dif- 
ficult concept for a jury, and for this reason it is omitted from the 
instruction. Michael L. Roberts & Gregory S. Cusimano, Alabama 
Tort Law § 7.03 (5th ed. 2010) (the most succinct statement of 
proximate cause is “[t]he cause of harm is that cause that naturally 
and probably brings about the harm.”). 


Dram Shop Actions. Ala. Code § 6-5-71(a) (1975) (West’s Al- 
abama Code) states: “Every wife, . . ., or other person who shall 
be injured. . . by any intoxicated person or in consequence of the 
intoxication of any person. . ..” This language is the basis of an 
argument there is a relaxed causation requirement in some Dram 
Shop actions. Brian A. Wahl, “In Consequence of the Intoxication” 
Causation Under Alabama Dram Shop Act: Seller Beware, 70 Ala. 
Law, 190 (2009), and cases cited. Causation in dram shop actions 
is addressed in 1 Michael L. Roberts & Gregory S. Cusimano, 
Alabama Tort Law § 7.03 (5th ed. 2010). 


Phillip B. Price, Alabama DUI Handbook § 18.2 (Dec. 2016). 
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PROXIMATE CAUSE APJI 33.01 


APJI 33.01 COMBINED AND CONCURRENT 
CAUSES [PL] 


The conduct of two or more (persons, entities, etc.) may 
cause harm. Each (person’s, entity’s, etc.) conduct is a cause 
of harm if it naturally and probably brings about the harm. 


(Add if appropriate): The fact that one or more (person, 
entity, etc.) is not a defendant in this case does not relieve 
the other (person, entity, etc.) of responsibility for the harm. 


Notes on Use 


To be used in cases where the evidence would justify a finding 
that the negligence of two or more persons may have combined to 
produce an injury. 


References 


Breland v. Rich, 69 So. 3d 803 (Ala. 2011). Causes of injury 
are concurrent within the rule, making separate wrongdoers liable 
for injury, where causes act contemporaneously to produce a given 
result. 


Jones v. General Motors Corp., 557 So. 2d 1259, 1263 (Ala. 
1990). 


General Motors Corp. v. Edwards, 482 So. 2d 1176, 1193, Prod. 
Liab. Rep. (CCH) P 10888 (Ala. 1985), overruling on other grounds 
recognized, General Motors Corp. v. Jernigan, 883 So. 2d 646, 662 
(Ala. 2003). 


Caudle v. Birmingham Elec. Co., 247 Ala. 34, 22 So. 2d 417 
(1945). 


Watt v. Combs, 244 Ala. 31, 12 So. 2d 189 (1943). 
Aplin v. Dean, 231 Ala. 320, 164 So. 737 (1935). 
West’s Key Number Digest, Negligence €61(1), 61(2). 
Am. Jur. 2d, Negligence §§ 176 to 191. 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 1.03 (5th ed. 2010). 
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A.L.R. Library 


Comment Note.—Foreseeability as an element of negligence 
and proximate cause, 100 A.L.R.2d 942. 
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PROXIMATE CAUSE APJI 33.02 


APJI 33.02 INTERVENING AND 
SUPERSEDING CAUSES [PL] 


The committee recommends that no “intervening or su- 
perseding causes” instruction be given. 


Notes on Use 


The charge on “proximate cause” has limits included in its 
own definition and customary definitions of “intervening and su- 
perseding causes” are not likely to be enlightening to a jury. Such 
definitions are usually negative in nature and suggest something 
that proximate cause is not and are confusing and misleading. 


References 

Crum v. Alabama Power Co., 542 So. 2d 1226, 1228 (Ala. 1989). 

General Motors Corp. v. Edwards, 482 So. 2d 1176, 1194, Prod. 
Liab. Rep. (CCH) P 10888 (Ala. 1985), overruling on other grounds 
recognized, General Motors Corp. v. Jernigan, 883 So. 2d 646, 662 
(Ala. 2003). 

Prescott v. Martin, 331 So. 2d 240, 244 (Ala. 1976). 

F. W. Woolworth v. Kirby, 293 Ala. 248, 302 So. 2d 67 (1974). 

West’s Key Number Digest, Negligence ¢>62. 

Am. Jur. 2d, Negligence §§ 192 to 233. 
A.L.R. Library 


Comment Note.—Forseeability as an element of negligence 
and proximate cause, 100 A.L.R.2d 942. 


Availability of last clear chance doctrine to defendant, 32 
A.L.R.2d 548. 


Pleading last clear chance doctrine, 25 A.L.R.2d 254. 
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APJI 33.03 REMOTE CAUSE OR CONDITION 
[PL] 


The committee recommends that no “remote cause or 
condition” instruction be given. 


Notes on Use 


The charge on “proximate cause” has limits included in its 
own definition and customary definitions of “remote cause” are not 
likely to be enlightening to a jury. Such definitions are generally 
negative in nature and merely suggest something that proximate 
cause is not, and are confusing and misleading. 


References 


General Motors Corp. v. Edwards, 482 So. 2d 1176, 1194, Prod. 
Liab. Rep. (CCH) P 10888 (Ala. 1985), overruling on other grounds 
recognized, General Motors Corp. v. Jernigan, 883 So. 2d 646, 662 
(Ala. 2003). 


West’s Key Number Digest, Negligence ¢=60. 
Am. Jur. 2d, Negligence §§ 133, 140, 187. 
A.L.R. Library 


Sufficiency of proof that mental or neurological condition 
complained of resulted from accident or incident in suit rather 
than from pre-existing condition, 2 A.L.R.3d 487. 


Sufficiency of proof that hernia resulted from accident or 
incident in suit rather than from pre-existing condition, 2 A.L.R.3d 
434, 


Sufficiency of proof that cardiovascular or respiratory condi- 
tion resulted from accident or incident in suit rather than from 
pre-existing condition, 2 A.L.R.3d 401. 


Sufficiency of proof that cancer resulted from accident or 
incident in suit rather than from pre-existing condition, 2 A.L.R.3d 
384. 


Sufficiency of proof that digestive condition resulted from 
accident or incident in suit rather than from pre-existing condi- 
tion, 2 A.L.R.3d 360. 
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PROXIMATE CAUSE APJI 33.03 


Sufficiency of proof that musculoskeletal condition resulted 
from accident or incident in suit rather than from pre-existing 
condition, 2 A.L.R.3d 290. 


Comment Note.—Foreseeability as an element of negligence 
and proximate cause, 100 A.L.R.2d 942. 


Pre-existing physical condition as affecting liability under 
accident policy or accident feature of life policy, 84 A.L.R.2d 176. 


Pleading aggravation of a pre-existing physical condition, 32 
A.L.R.2d 1447. 
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Chapter 34 
Railroads [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 34.00 
APJI 34.01 


APJI 34.02 


APJI 34.03 
APJI 34.04 
APJI 34.05 
APJI 34.06 
APJI 34.07 
APJI 34.08 
APJI 34.09 
APJTI 34.10 
APJI 34.11 
APJI 34.12 


APJI 34.13 


APJI 34.14 


APJI 34.15 


APJI 34.16 


APJI 34.17 


Introduction [PL] 


Public Crossings—Train Operator’s General Duty 
[PL] 


Public Crossings—Train Operator’s Statutory Duty 
[PL] 


Public Crossings—Speed of Trains—Ordinance [PL] 
Public Crossings on a Curve—Speed of Train [PL] 
Crossings—Invitees [PL] 

Private Crossings—Train Operator’s Duty [PL] 
Reserved For Future Use 

Reserved For Future Use 

Reserved For Future Use 

Reserved For Future Use 

Stop, Look, and Listen—Affirmative Defense [PL] 


Person Crossing Railroad Track—lIndefinite or 
Unclassified Crossings—Duty of Train Operator 
[PL] 

Trespasser—Walking Up and Down Railroad 
Tracks—Duty of Train Operator [PL] 


Trespasser—Person Lying or Sitting on Railroad 
Tracks—Duty of Train Operator [PL] 


Persons Seen Approaching a Public Crossing—Duty 
of Train Operator [PL] 


Person in Peril—Specific Duty of Train Operator 
[PL] 


Child Trespassers—Artificial Condition—Train 
Stopped on Right-of-Way [PL] 
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Title of Instruction Approved eae 


11/8/19 
APJI 34.01 Public Crossings— 11/8/19 
Train Operator’s General Duty [PL] 

APJI 34.02 Public Crossings— 11/8/19 
Train Operator’s Statutory Duty 

[PL] 

Speed of Trains—Ordinance [PL] 

Curve—Speed of Trains [PL] 

[PL] 

APJI 34.06 Private Crossings— 11/8/19 
Train Operator’s Duty [PL] 

Use 

Use 

Use 

Use 










Prior 
Date Instruction 































Railroad Track—Indefinite or 
Unclassified Crossings—Duty of 

Train Operator [PL] 

Duty of Train Operator [PL] 

APJI 34.14 Trespasser—Person Ly- | 9/11/20 34.09 

ing or Sitting on Railroad Tracks— 

Duty of Train Operator [PL] } 

APJI 34.15 Persons Seen Ap- 9/11/20 34.10 
proaching Public Crossing—Duty of 

Train Operator [PL] 


APJI 34.11 Stop, Look, and 3/6/20 34.12, 
Listen—Affirmative Defense 34.13 
APJI 34.13 Trespasser—Walking 

APJI 34.16 Persons in Peril— 9/11/20 34.11 
Specific Duty of Train Operator 

[PL] 


APJI 34.12 Person Crossing 9/11/20 34.07 
Up And Down Railroad Tracks— 
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mare Prior 
Title of Instruction Instruction 
Approved niet as 
APJI 34.17 Child Trespassers— 9/11/20 New 
Artificial Condition—Train Stopped 
on Right-Of-Way [PL] 


Railroad—Responsibility for Cattle | 3/6/20 34.14 
Guards And Crossings— 
[DELETED] 
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APJI 34.00 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 34.00 INTRODUCTION [PL] 


The Committee limits the instructions in this chapter to 
railroad crossing accidents and injuries to licensees and tres- 
passers on the railroad’s tracks and its rights-of-way. 


Federal law does, in some cases, and may in others, pre- 
empt state law tort claims against railroads. See generally 1 
Ally W. Howell, Alabama Personal Injury & Torts § 6:15 
(2019 ed.) and 2 Michael L. Roberts, Alabama Tort Law 
§ 50.02 (6th ed. 2015). The Committee has not attempted to 
determine the extent to which federal law pre-empts com- 
mon law tort claims against railroads. 


See APJI 34.03 and APJI 34.04. 
Approved Nov. 8, 2019 


References 


Norfolk Southern Ry. Co. v. Shanklin, 529 U.S. 344, 120 S. Ct. 
1467, 146 L. Ed. 2d 374 (2000). 


CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 113 S. Ct. 
1732, 123 L. Ed. 2d 387 (1993). 


Hamlin v. Norfolk Southern Ry. Co., 686 So.2d 1115 (Ala. 
1996), reh’g denied, (Ala. Nov. 22, 1996), cert. denied, Norfolk 
Southern Ry. Co. v. Lang, 520 U.S. 1204, 117 S. Ct. 1569, 137 L. 
Ed. 2d 714 (1997). 


Gibson v. Norfolk Southern Corp., 878 F. Supp. 1455 (N.D. 
Ala. 1994), aff'd, 48 F.8d 536 (11th Cir. 1995) (Table). Municipal 
ordinance about speed preempted by federal law. 


West’s Key Number Digest, Railroads ¢=5.5, 5.51, 5.52, 214, 
231 Zoce4 Vall, 


West’s Key Number Digest, States 18.21. 
Am. Jur. 2d, Railroads §§ 24 to 28, 201, 202, 264, 281. 
C.J.S., Railroads §§ 714 to 793. 


6 J. D. Lee & David C. Lee, Litigating Tort Cases §§ 70:2.50 to 
70:6 (Sept. 2014). 
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4 John W. Chandler, Handling Motor Vehicle Accident Cases 
§ 14:5 (Sept. 2019). 


Brian O. Noble, Change You Shouldn’t Believe In: Why the 
FRSA Clarification Amendment Doesn’t Narrow the Scope of 
Preemption in State Tort Actions, 40 Cumb. L. Rev. 243 (2009— 
2010). 
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APJI 34.01 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 34.01 PUBLIC CROSSINGS—TRAIN 
OPERATOR’S GENERAL DUTY [PL] 


When people are crossing or attempting to cross the 
railroad track at a public crossing, the train’s operator must 
use reasonable care. 


Reasonable care is the care that a reasonably prudent 
operator would have used in a similar situation. An operator 
does not use reasonable care when (he/she) does something 
that a reasonably prudent operator would not do in a similar 
situation, or (he/she) fails to do something that a reasonably 
prudent operator would have done in a similar situation. 


Approved Nov. 8, 2019 


Notes on Use 


The trial judge may have to instruct the jury to determine 
whether the crossing is public or private. Whether the crossing is 
public or private is determined by the nature of its use and not the 
frequency with which the public uses it Liberty Nat. Life Ins. Co. 
v. Kendrick, 282 Ala. 227, 210 So. 2d 701 (1968); Southern Ry. Co. 
v. Williams, 2438 Ala. 429, 10 So. 2d 273 (1942); Alabama Great 
Southern R. Co. v. Campbell, 32 Ala. App. 348, 26 So. 2d 124 (1946). 


References 


Harper v. Coats, 988 So. 2d 501 (Ala. 2008). The general rule 
is a road can be made public by (1) a regular proceeding for that 
purpose, (2) dedication by the owner of the land it crosses and ac- 
ceptance by the proper authorities; and (3) the publics’ general use 
of the way for twenty years or more. 


Southern Ry. Co. v. Holder, 230 Ala. 500, 501, 161 So. 513 
(1935), distinguished by Alabama Great Southern R. Co. v. 
Campbell, 32 Ala. App. 348, 26 So. 124 (1946), in turn, criticized 
by W. S. Fowler Rental Equipment Co. v. Skipper, 276 Ala. 598, 
165 So. 2d 375 (1963). 


Walker v. Alabama, T. & N. Ry., 194 Ala. 360, 70 So. 125 
(1915). 


Louisville & N.R. Co. v. Loyd, 186 Ala. 119, 65 So. 153 (1914). 
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Central of Georgia Ry. Co. v. Chambers, 183 Ala. 155, 62 So. 
724 (1913). Where a railroad track is in or on a public way, the 
rights and duties of a railroad company and the public generally 
are reciprocal, and neither the railroad company nor a member of 
the public has the exclusive right of occupancy. 


Weatherly v. Nashville, C. & St. L. Ry., 166 Ala. 575, 51 So. 
959 (1909). 


West’s Key Number Digest, Railroads €#21 to 27, 214, 288, 
292, 296, 304, 312.5(2). 


Am. Jur. 2d, Railroads §§ 215, 260, 274. 
A.L.R. Library 


Application of last clear chance doctrine to cases involving a 
collision between train and motor vehicle at railroad crossing, 70 
A.L.R.2d 9. 


Duty and standard of care, with respect to contributory 
negligence, of a person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Contributory negligence of one jumping from a moving motor 
vehicle, 52 A.L.R.2d 1433. 


Admissibility, in railroad crossing accident case, of evidence of 
other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 


Finding of decedent’s body on or near tracks as creating 


presumption or inference of railroad’s negligence, or as affecting 
the burden of proof relating thereto, 40 A.L.R.2d 881. 
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APJI 34.02 PUBLIC CROSSINGS—TRAIN 
OPERATOR’S STATUTORY DUTY 
[PL] 


The engineer or other person who controls a running 
locomotive, when approaching a public crossing, must: 


1. Blow the whistle or ring the bell at least one-fourth 
mile before that crossing; and, 


2. Continue to blow the whistle or ring the bell, at short 
intervals, until past the crossing. 


Approved Nov. 8, 2019 


Notes on Use 


The user must determine whether federal law pre-empts this 
statutory duty. See APJI 34.00. 


The trial court should instruct on any other applicable duties. 
The jury may have to determine whether the crossing is public, 
private, or an unclassified crossing. See APJI 31.01 Notes on Use. 


References 
Ala. Code § 37-2-81(1) (1975) (West’s Alabama Code). 


Alabama Great Southern R. Co. v. Morrison, 281 Ala. 310, 202 
So. 2d 155 (1967). 


West’s Key Number Digest, Railroads 21 to 27, 246, 247, 
25283812002): 


Am. Jur. 2d, Railroads §§ 210, 202, 216, 317. 

CJS, Railroads § 961. 
A.L.R. Library 

Application of last clear chance doctrine to cases involving 
collision between train and motor vehicle at railroad crossing, 70 


A.L.R.2d 9. 


Duty and standard of care, with respect to contributory 
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negligence, of person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Admissibility, in railroad crossing accident case, of evidence of 
other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 


Comment Note.—Contributory negligence as a defense to 
cause of action based upon violation of statute, 10 A.L.R.2d 853. 
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APJI 34.083 PUBLIC CROSSINGS—SPEED OF 
TRAINS—ORDINANCE [PL] 


(Name of municipality) has an ordinance that sets the 
maximum speed limit of — miles per hour for trains at the 
crossing. 


If (name of defendant) violated the ordinance, it was 
negligent. 


Approved Nov 8, 2019 


Notes on Use 


The instruction presupposes a valid municipal ordinance that 
is not pre-empted by federal law, e.g., the Federal Railway Safety 
Act, 49 U.S.C. §§ 20101, et seq. CSX Transp., Inc. v. Easterwood, 
507 U.S. 658, 113 S. Ct. 1732, 123 L. Ed. 2d 387 (1993). See In re 
Speed Limit for Union Pacific R.R. Through City of Shakopee, 610 
N.W.2d 677 (Minn. Ct. App. 2000) (federal law did not wholly pre- 
empt a state regulation setting a more stringent speed require- 
ment because the regulation was necessary to eliminate or reduce 
an essentially local safety hazard as allowed under the Federal 
Railway Safety Act’s “savings clause.”). 


See APJI 34.00 Notes on Use. 
References 


CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 113 S. Ct. 
1732, 123 L. Ed. 2d 387 (1998). 


Gibson v. Norfolk Southern Corp., 878 F. Supp. 1455 (N.D. 
Ala. 1994), affd, 48 F.3d 536 (11th Cir. 1995) (Table). 


Louisville & N. R. Co. v. Byrd, 298 F.2d 586 (5th Cir. 1962). 


Roberts v. Louisville & N.R. Co., 237 Ala. 267, 186 So. 457 
(1939) 


See Knight v. Burns, Kirkley & Williams Const. Co., Inc., 331 
So. 2d 651 (Ala. 1976) (The Occupational Safety and Health Act 
creates no duty on defendant’s part and gives no private remedy to 
plaintiffs). 
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See Gibson v. Worley Mills, Inc., 614 F.2d 464 (5th Cir. 1980), 
modified on other grounds, 620 F.2d 567 (5th Cir. 1980) (Table) 
(violation of federal statute that forbade the sale of any agricul- 
tural seed containing bindweed is negligence as a matter of law). 


See Stewart v. South Kansas and Oklahoma R.R., Inc., 36 F. 
Supp. 2d 919 (D. Kan. 1999) (trial court instructed that violation 
of a Federal Railroad Administration regulation about maximum 
train speeds is negligence per se under Kansas law). 


West’s Key Number Digest, Negligence €°674, 753. 

Am. Jur. 2d, Negligence §§ 755, 758. 

Am. Jur. 2d, Railroads §§ 274, 278. 
A.L.R. Library 

Applicability of evidence of train speed prior to grade-crossing 
sega and competency of witness to testify thereto, 83 A.L.R.2d 


Admissibility in evidence, in civil action, of tachograph or 
similar paper or tape recording of speed of motor vehicle, railroad 
locomotive, or the like, 73 A.L.R.2d 1025. 


Application of last clear chance doctrine to cases involving 
collision between train and motor vehicle at railroad crossing, 70 
A.L.R.2d 9. 


Duty and standard of care, with respect to contributory 
negligence, of person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Admissibility, in railroad crossing accident case, of evidence of 
other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 


Comment Note.—Contributory negligence as a defense to a 
cause of action based upon violation of statute, 10 A.L.R.2d 853. 
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APJI 34.04 PUBLIC CROSSINGS ON A 
CURVE—SPEED OF TRAIN [PL] 


When the engineer or another person who controls a 
running locomotive approaches an unmarked public road 
crossing that is in the curve of the track, and (he/she) cannot 
see the crossing for at least one-quarter mile ahead, (he/she) 
must: 


Approach the crossing at such a speed to prevent a colli- 
sion in case there is an obstruction at the crossing. 


Approved Nov. 8, 2019 


Notes on Use 


This instruction presupposes Ala. Code §§ 37-2-80 and 37-2- 
81(2) (1975) (West) are not pre-empted by federal law. See CSX 
Transp., Inc. v. Easterwood, 507 U.S. 658, 113 S. Ct. 1732, 123 L. 
Ed. 2d 387 (1993), and APJI 34.00, Introduction. See APJI 34.02 
Notes on Use. 


Am. Jur. 2d, Railroads §§ 260 to 312. 
References 


Ala. Code § 37-2-80 states: “Every railroad company must 
erect, at all points where its road crosses any public road, at a suf- 
ficient elevation to admit of the free passage of vehicles of every 
kind, a sign, with large and distinct letters placed thereon, to give 
notice of the proximity of the railroad and warn persons of the ne- 
cessity of looking out for the cars.” 


Ala. Code 37-2-81(2) states: “The engineer or other person 
operating a locomotive on any railroad must blow the horn or 
whistle or ring the bell: 


* OK OX 


(2) Immediately before and at the time of leaving a station 
or stopping place and also immediately before entering any 
curve crossed by a public road, not marked in accordance with 
Section 37-2-80, where he cannot see at least one quarter of a 
mile ahead, and must approach and pass such unmarked cross- 
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ing at such speed as to prevent an accident in the event of an 
obstruction at the crossing;. . .” 


Alabama Great Southern R. Co. v. Smelley, 237 Ala. 471, 187 
So. 630 (1939). 


Am. Jur. 2d, Railroads §§ 275 to 312. 
A.L.R. Library 


Applicability of evidence of train speed prior to grade-crossing 
accident, and competency of witness to testify thereto, 83 A.L.R.2d 
1329. 


Admissibility in evidence, in civil action, of tachograph or 
similar paper or tape recording of speed of motor vehicle, railroad 
locomotive, or the like, 73 A.L.R.2d 1025. 


Application of last clear chance doctrine to cases involving 
collision between train and motor vehicle at railroad crossing, 70 
A.L.R.2d 9. 


Duty and standard of care, with respect to contributory 
negligence, of person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Contributory negligence of one jumping from moving motor 
vehicle, 52 A.L.R.2d 1433. 


Admissibility, in railroad crossing accident case, of evidence of 


other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 
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APJI 34.05 CROSSINGS—INVITEES [PL] 


(Name of defendant)’s conduct may invite the public to 
cross at a particular place. For example, (name of defendant) 
may prepare and maintain a crossing for the public’s 
convenience. 


Under these circumstances, (name of defendant) must 
use reasonable care when running its trains at these 
crossings. It must use this care to prevent harm to members 
of the public in the process of or attempting to cross the 
tracks. 


Approved Nov. 8, 2019 


Notes on Use 


The user must not confuse a crossing created by implied invita- 
tion with a public crossing to which prescribed statutory duties 


| apply. 


The instruction presupposes federal law or regulations have 
not pre-empted Alabama’s Common Law on this subject. 


References 


Southern Ry. Co. v. Williams, 243 Ala. 429, 10 So. 2d 273 
(1942). 


Southern Ry. Co. v. Holder, 230 Ala. 500, 161 So. 513 (1935). 


Walker v. Alabama, T. & N. Ry., 194 Ala. 360, 70 So. 125 
(1915). 


West’s Key Number Digest, Railroads 298, 300. 
Am. Jur. 2d, Railroads §§ 223, 224. 
C.J.S., Railroads § 963. 
A.L.R. Library 
Application of last clear chance doctrine to cases involving 


collision between train and motor vehicle at railroad crossing, 70 
A.L.R.2d 9: 
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Duty and standard of care, with respect to contributory 
negligence, of person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Admissibility, in railroad crossing accident case, of evidence of 
other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 


Finding of decedent’s body on or near tracks as creating 
presumption or inference of railroad’s negligence, or as affecting 
burden of proof relating thereto, 40 A.L.R.2d 881. 


Duty of railroad company to maintain flagman at crossing, 24 
A.L.R.2d 1161. 
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APJI 34.06 PRIVATE CROSSINGS—TRAIN 
OPERATOR’S DUTY [PL] 


A train’s operator must not willfully or wantonly harm a 
person crossing or attempting to cross the track at a private 
crossing. 


(A train’s operator must use due care to avoid harm to a 
person in a dangerous position at a private crossing. If the 
operator discovers a person in a dangerous position, the 
operator must use all preventive means known to prudent 
and skilled operators to avoid harming the person). 


Approved Nov. 8, 2019 


Notes on Use 
See APJI 28.04, Subsequent Negligence. 
References 


Kendrick v. Birmingham Southern Ry. Co., 254 Ala. 313, 48 
So. 2d 320 (1950). 


Central of Georgia Ry. Co. v. Hardman, 226 Ala. 515, 147 So. 
670 (1933). 


Birmingham Southern R. Co. v. Kendrick, 155 Ala. 352, 46 So. 
588 (1908). 


Alabama G.S.R. Co. v. Linn, 103 Ala. 134, 15 So. 508 (1894). 


Alabama Great Southern R. Co. v. Campbell, 32 Ala. App. 348, 
26 So. 2d 124 (1946), criticized by W. S. Fowler Rental Equipment 
Co. v. Skipper, 276 Ala. 593, 165 So. 2d 375 (1963). A person cross- 
ing the railroad track at a private crossing is a bare licensee. 


West’s Key Number Digest, Railroads €°312.5(2). 
A.L.R. Library 


Application of last clear chance doctrine to cases involving 
collision between train and motor vehicle at railroad crossing, 70 
A.L.R.2d 9. 
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Duty and standard of care, with respect to contributory 
negligence, of person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Admissibility, in railroad crossing accident case, of evidence of 
other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 


APJI 34.07 
Reserved For Future Use 
APJI 34.08 
Reserved For Future Use 
APJI 34.09 
Reserved For Future Use 
APJI 34.10 


Reserved For Future Use 
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APJI 34.11 STOP, LOOK, AND LISTEN— 
AFFIRMATIVE DEFENSE [PL] 


A person must use reasonable care when (he/she) knows, 
or, by using reasonable care should have known, that (he/ 
she) is about to cross a railroad track. 


Reasonable care requires a person must stop, look and 
listen before (he/she) crosses a track. (He/she) must stop 
close enough to the track under the circumstances to best 
use (his/her) sight and hearing to determine if (he/she) can 
safely cross. However, (he/she) need not stop so close to put 
(himself/herself) in danger from a passing train. 


After the stop, if (he/she) did stop, (he/she) must 
continue to look and listen as (he/she) attempts to cross. (He/ 
she) must continue to look and listen to determine if (he/she) 
can safely continue to cross the track. 


If (name of defendant) reasonably satisfies you from the 
evidence that (name of plaintiff) did not use reasonable care, 
you must find for (name of defendant). 


Approved March 6, 2020 


Notes on Use 


This instruction states the common law rule in Alabama about 
stop, look and listen. 


A person is also under a statutory duty, Ala. Code § 32-5A-150 
(1975) (West’s Alabama Code). Ridgeway v. CSX Transp., Inc., 723 
So. 2d 600, 606 (Ala. 1998). The failure to stop, look, and listen is 
an affirmative defense. 


Generally, when a person does not stop, look, and listen, and 
that failure causes a collision with a train, the failure is, as a mat- 
ter of law, treated as the sole proximate cause of his or her harm. 
However, an unusually dangerous crossing may present an excep- 
tion to the general rule. Ridgeway at 607. Under Alabama common 
law, an unusually dangerous crossing or a hazardous crossing is 
one that that cannot “be traversed safely through the exercise of 
ordinary care.” Ridgeway at 608. 
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References 


Ala. Code § 32-5A-150 (1975) (West’s Alabama Code) states in 
part: A person driving a vehicle “that approaches a grade crossing” 
. . “shall stop within 50 feet but not less than 15 feet from the 
nearest rail of such railroad” under the circumstances stated in 
subsections (1) through (4). The person “shall not proceed until he 
or she can do so safely.” 


Norfolk Southern Ry. Co. v. Johnson, 75 So. 3d 624 (Ala. 2011), 
as modified on denial of reh’g (Ala. July 8, 2011). 


Ridgeway v. CSX Transp., Inc., 723 So. 2d 600 (Ala. 1998), 
reh’g denied (1998), and cases cited therein. 


Louisville & N.R. Co. v. Williams, 172 Ala. 560, 55 So. 218 
(1911). 


West’s Key Number Digest, Automobiles #283, 284. 


West’s Key Number Digest, Railroads 323, 327, 335, 335(5), 
348(8). 


Ala. Code § 32-5A-170 (1975) (West’s Alabama Code) states, in 
part: “No person shall drive a vehicle at a speed greater than is 
reasonable and prudent under the conditions and having regard to 
the actual and potential hazards then existing. Consistent with 
the foregoing, every person shall drive at a safe and appropriate 
speed when approaching and crossing. . . [a] railroad grade cross- 
Te Aes 


1 Ally Windsor Howell § 6:15 (2019 ed.). 
Am. Jur. 2d, Railroads § 304. 
C.J. S., Railroads §§ 1017, 1044. 


Ala. Admin. Code r. 760-X-10-. 17-3-10-.01 (Ala. Pub. Serv. 
Comm’n. 2013) (motor vehicle carriers and passenger vehicles). 
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APJI 34.12 PERSON CROSSING RAILROAD 
TRACK—INDEFINITE OR 
UNCLASSIFIED CROSSINGS— 
DUTY OF TRAIN OPERATOR [PL] 


A train operator must not willfully or wantonly harm a 
person crossing a railroad track. 


(When the train operator discovers that a person cross- 
ing the railroad track is in peril, the operator must use rea- 
sonable care not to harm that person.) 


Approved Sept. 11, 2020 


Notes on Use 


The user must determine whether federal law pre-empts this 
common law duty. 


APJI 34.17 instructs on the operator’s duty when he or she 
discovers a person in peril, and it states how the operator must 
fulfill that duty. 


Populous Crossing Doctrine 


The populous crossing doctrine plays a role in determining 
whether the operator’s conduct was wanton. When a train operator 
knows or should have known it is likely that people may be cross- 
ing the track at the time and place the plaintiff was harmed, the 
operator must use precautions to look out for and warn persons 
who may be in peril crossing the tracks. If the operator failed to 
use these precautions, the failure may show he or she acted with 
reckless indifference to the consequences of that conduct. The doc- 
trine applies in the country as well as urban areas. It does not ap- 
ply to public crossings. 


One characteristic of a populous crossing is a surrounding 
dense population. However, this alone is not enough. Louisville & 
N.R. Co. v. Heidtmueller, 206 Ala. 29, 30, 89 So. 191, 192 (1921). 
The public must use the roadbed “in such large numbers, and with 
such sufficient frequency and regularity, that the trainmen will be 
held to a knowledge of the probable consequences for non- 
compliance with precautions” such as a reasonable rate of speed, 
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keeping a lookout, or sounding a signal or warning. Id. In short, 
“fi]t is the likelihood of peril to the safety of passers-by, known to 
defendant’s employees, that makes the duty [to use precautions], 
not the place itself.” Haley v. Kansas City, M. & B.R. Co., 113 Ala. 
640, 21 So. 357 (1897). 


Whether the crossing is a populous crossing is generally a jury 
question. 


See APJI 28.01, Negligence—Definition. 
See APJI 28.04, Subsequent Negligence. 
See APJI 29.00, Wantonness—Defined. 
See APJI Chapter 29, Wantonness. 


References 


Louisville & N.R. Co. v. Sunday, 254 Ala. 299, 48 So. 2d 216 
(1950). 


Louisville & Nashville R. Co. v. Sullivan, 244 Ala. 485, 13 So. 
2d 877 (1943). 


Cf. Southern Ry. Co. v. Stewart, 179 Ala. 304, 309, 60 So. 927, 
929 (1912) (discussing the rules applicable to persons crossing 
railroad tracks, but holding the crossing rules were not applicable 
because the deceased was lying on the tracks when run over). 


Cf. Birmingham Ry., Light & Power Co. v. Jones, 153 Ala. 
157, 45 So. 177 (1907) (discussing the general rule applicable to 
persons crossing railroad tracks and the populous crossing doc- 
trine), rev'd in part, Alabama Power Co. v. Holmes, 202 Ala. 356, 
80 So. 438 (1918). 


Haley v. Kansas City, M. & B.R. Co., 113 Ala. 640, 21 So. 357 
(1897). 


West’s Key Number Digest, Railroads ©#298, 300, 350(2). 
Am. Jur. 2d, Railroads § 261. 
A.L.R. Library 


Application of last clear chance doctrine to cases involving 
collision between train and motor vehicle at railroad crossing, 70 
A.L.R.2d 9. 
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Duty and standard of care, with respect to contributory 
negligence, of person with physical handicap, such as impaired 
vision or hearing, approaching railroad crossing, 65 A.L.R.2d 703. 


Admissibility, in railroad crossing accident case, of evidence of 
other functional failures of railroad crossing devices and appli- 
ances of the same kind at other times, 46 A.L.R.2d 935. 


Finding of decedent’s body on or near tracks as creating 


presumption or inference of railroad’s negligence, or as affecting 
burden of proof relating thereto, 40 A.L.R.2d 881. 
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APJI 34.13 TRESPASSER—WALKING UP AND 
DOWN RAILROAD TRACKS—DUTY 
OF TRAIN OPERATOR [PL] 


A person walking on the railroad’s tracks without its 
express or implied permission is a trespasser. 


A train operator must not willfully or wantonly harm 
that person. 


(When a train operator discovers a person in peril on 
the tracks or the railroad’s right-of-way, the operator must 
use reasonable care not to harm that person.) 


Approved Sept. 11, 2020 


Notes on Use 


APJI 34.16 instructs on the operator’s duty when he or she 
discovers a person in peril, and it states how the operator must 
fulfill that duty. 


The populous crossing doctrine that applies to persons cross- 
ing railroad tracks also applies to persons walking on the tracks or 
the railroad’s right-of-way. See APJI 34.12, Notes on Use. 


References 


Louisville & N.R. Co. v. Heidmueller, 206 Ala. 29, 89 So. 191 
(1921). 


Cf. Whitehead v. St. Louis & S.F. Ry. Co., 179 Ala. 314, 60 So. 
930 (1912) (plaintiff did not present evidence that the train opera- 
tor saw, should have seen, or acted in disregard of the 
consequences). 


Birmingham Ry., Light & Power Co. v. Jones, 153 Ala. 157, 45 
So. 177 (1907), rev’d in part, Alabama Power Co. v. Holmes, 202 
Ala. 356, 80 So. 488 (1918). 


Haley v. Kansas City, M. & B.R. Co., 113 Ala. 640, 21 So. 357 
(1897), distinguished by Atlantic Coast Line R. Co. v. Barganier, 
258 Ala. 94, 61 So. 2d 35 (1952), distinguished by Sheffield Co. v. 
Morton, 161 Ala. 153, 49 So. 772 (1901) (child electrocuted by low 
hanging electric transmission line). 
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West’s Key Number Digest, Railroads 359. 
West’s Key Number Digest, Urban Railroads 238, 25, 28. 
Am. Jur. 2d, Railroads §§ 229 to 232, 405, 409 to 424. 

A.L.R. Library 


Contributory negligence of child injured while climbing over or 
through railroad train blocking crossing, 11 A.L.R.3d 1168. 


Contributory negligence of adult struck by train while walking 
or standing beside railroad track, 63 A.L.R.2d 1226. 


Railroad’s liability for injury or damage from collision of road 


vehicle with train or car at place other than crossing, 44 A.L.R.2d 
680. 
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APJI 34.14 TRESPASSER—PERSON LYING OR 
SITTING ON RAILROAD TRACKS— 
DUTY OF TRAIN OPERATOR [PL] 


A person sitting or lying on the railroad’s tracks is a 
trespasser. 


A train operator must not willfully or wantonly harm 
that person. 


(When a train operator discovers a person in peril on 
the tracks, the operator must use reasonable care not to 
harm that person.). 


Approved Sept. 11, 2020 


Notes on Use 


APJI 34.16 states the operator’s duty when he or she discovers 
a person in peril, and it states how the operator must fulfill that 
duty. 


The populous crossing doctrine seemingly applies to a 
trespasser lying or sitting on the tracks. Beam v. Seaboard System 
R.R., Inc., 536 So. 2d 927 (Ala. 1988). See APJI 34.12, Notes on 
Use. 


References 


Franks v. Norfolk Southern Corp., 646 So. 2d 578, 579 (Ala. 
1994). 


Beam v. Seaboard System R.R., Inc., 536 So. 2d 927, 928 (Ala. 
1988). 


Atlantic Coast Line R. Co. v. French, 261 Ala. 306, 74 So. 2d 
266 (1954). Some cases authoritatively state that the operator 
owes no duty to a trespasser until the operator discovers the 
plaintiffs peril. Seemingly, this is not correct under all 
circumstances. It is right when the pleadings and evidence show 
the operator had no occasion to anticipate that someone would be 
lying or sitting on the track. 


Kendrick v. Birmingham Southern Ry. Co., 254 Ala. 3138, 48 
So. 2d 320 (1950). 
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Newman v. Louisville & N.R. Co., 212 Ala. 580, 103 So. 856 
(1925). 


Southern Ry. Co. v. Stewart, 179 Ala. 304, 60 So. 927 (1912). 
West’s Key Number Digest, Railroads ¢=375, 376.4. 
Am. Jur. 2d, Railroads §§ 402, et seq. 

A.L.R. Library 


Contributory negligence of child injured while climbing over or 
through railroad train blocking crossing, 11 A.L.R.3d 1168. 


Contributory negligence of adult struck by train while walking 
or standing beside railroad track, 63 A.L.R.2d 1226. 
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APJI 34.15 PERSONS SEEN APPROACHING A 
PUBLIC CROSSING—DUTY OF 
TRAIN OPERATOR [PL] 


Prudent and skilled persons in control of a locomotive 
can assume that the driver of a motor vehicle who ap- 
proaches a public crossing will stop before he enters the 
crossing. 


An operator does not have to stop or slow the locomotive’s 
speed until it becomes reasonably apparent, or should 
become reasonably apparent to a prudent and skilled opera- 
tor, that the driver is about to drive dangerously near or 
onto the track. 


Approved Sept. 11, 2020 


Notes on Use 
See APJI 26.08, Assumption Others Will Obey the Law. 
References 

Sloss-Sheffield Steel & Iron Co. v. Willingham, 29 Ala. App. 
569, 199 So. 15 (Ala. 1940), reh’g denied, (1940), cert. granted (Ala. 
6 Div. 712, Oct. 10, 1940), reversed on remand, (Ala. Civ. App., 
Dec. 12, 1940). 

Johnson v. Louisville & N.R. Co., 203 Ala. 86, 82 So. 100 (1919). 


Sington v. Birmingham Ry., Light & Power Co., 200 Ala. 282, 
285, 76 So. 48, 51 (1917). 


Southern Ry. Co. v. Lawler, 11 Ala. App. 241, 65 So. 857 (Ala. 
Ct. App. 1914), reh’g denied, (1914). 


West’s Key Number Digest, Railroads ©351(11). 
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APJI 34.16 PERSON IN PERIL—SPECIFIC 
DUTY OF TRAIN OPERATOR [PL] 


When the operator(s) discover(s) a person in peril, and 
know(s) the person cannot escape the peril, the operator‘(s) 
must use reasonable care to avoid harming that person. 


The operator(s) must use promptly and in their proper 
order, all the means at hand known to (a) prudent and skill- 
ful operator(s) in (his/her/their) position(s) to avoid a 
collision. 


Approved Sept. 11, 2020 


Notes on Use 
See APJI 28.04, Subsequent Negligence. 
References 


Franks v. Norfolk Southern Corp., 646 So. 2d 578, 579 (Ala. 
1994). 


Beam v. Seaboard System R.R., Inc., 536 So. 2d 927, 928 (Ala. 
1988). 


Kendrick v. Birmingham Southern Ry. Co., 254 Ala. 313, 48 
So. 2d 320 (1950). 


Southern Ry. Co. v. Montgomery, 229 Ala. 456, 157 So. 854 
(1934). 7 


West’s Key Number Digest, Railroads €°351(22), 375, 376.4. 
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APJI 34.17 CHILD TRESPASSERS— 
ARTIFICIAL CONDITION—TRAIN 
STOPPED ON RIGHT-OF-WAY [PL] 


A train temporarily stopped on the railroad’s right-of- 
way is an artificial condition. 


Approved Sept. 11, 2020 


Notes on Use 


Use this instruction with APJI 31.09 and APJI 31.10. The 
instruction is limited to the facts in Laster ex rel. Laster v. Norfolk 
Southern Ry. Co., Inc., 13 So. 3d 922 (Ala. 2009). 


The presumption that a child between seven and fourteen 
years old is presumed not to be contributorily negligent (APJI 30. 
05) does not apply to an analysis under Restatement (Second) of 
Torts § 339 (1966). Laster at 936. 


References 


Laster ex rel. Laster v. Norfolk Southern Ry. Co., Inc., 13 So. 
3d 922 (Ala. 2009). 
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Chapter 35 
Violation of Privacy/Publicity [PL] 





APJI 35.00 
APJI 35.01 
APJI 35.02 
APJI 35.03 
APJI 35.04 
APJI 35.05 
APJI 35.06 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 

and secondary materials. 







Introduction [PL] 

Wrongful Intrusion Upon Solitude or Seclusion [PL] 
Publicity Given to Private Life [PL] 

False Light Invasion of Privacy [PL] 

Nominal Damages—Invasion of Privacy [PL] 
Compensatory Damages—Invasion of Privacy [PL] 
Punitive Damages [PL] 


APJI 35.07 to 35.10 Reserved 


APJI 35.11 


APJI 35.12 


APJI 35.13 


APJI 35.14 


APJI 35.15 


APJI 35.16 






Title of Instruction Race 


35.00 Introduction [PL] 1/8/16 35.00 


35.01 Wrongful Intrusion Upon 
Solitude or Seclusion [PL] 


Alabama Right of Publicity Act—Ala. Code §§ 6-5- 
770 to 774 (1975) (West’s Alabama Code) [PL] 

Alabama Right of Publicity Act—Fair Use—Ala. 
Code § 6-5-773 (1975) (West’s Alabama Code) [PL] 

Alabama Right of Publicity Act—First Sale 
Doctrine—Ala. Code § 6-5-773 (f) (1975) (West’s 
Alabama Code) [PL] 

Alabama Right of Publicity Act—Statutory 
Damages—Ala. Code § 6-5-774 (1) (1975) (West’s 
Alabama Code) [PL] 


Alabama Right of Publicity Act—Compensatory 
Damages—Ala. Code § 6-5-774 (1) (1975) (West’s 
Alabama Code) [PL] 

Alabama Right of Publicity Act—Statute of 
Limitations—Ala. Code § 6-5-773 (g) (1975) (West’s 
Alabama Code) [PL] 





Prior 
Instruction 
Number 






1/8/16 35.03 
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Title of I 7 Date Taper 
itle of Instruction Approved ix pea aoe 
35.02 Publicity Given to Private 1/8/16 35.04 






Life [PL] 


35.03 False Light Invasion of Pri- 1/8/16 35.05 
vacy [PL] 

35.04 Nominal Damages—Invasion | 1/8/16 New 
of Privacy [PL] 

35.05 Compensatory Damages— 2/5/16 35.01 
Invasion of Privacy [PL] 

35.06 Punitive Damages [PL] 1/8/16 35.02 


35.07—35.10 Reserved 


35.11 Alabama Right of Publicity 
Act—Ala. Code § § 6-5-770 to 774 
(1975) (West’s Alabama Code) [PL] 


35.12 Alabama Right of Publicity 4/8/16 New 
Act—Fair Use—Ala. Code § 6-5-773 
(1975) (West’s Alabama Code) [PL] 


35.13 Alabama Right of Publicity 
Act—First Sale Doctrine—Ala. 

Code § 6-5-773(f) (1975) (West’s Al- 
abama Code) [PL] 


| 35.14 Alabama Right of Publicity 
Act—Statutory Damages—Ala. 
Code § 6-5-774(1) (1975) (West’s 
Alabama Code) [PL] 
35.15 Alabama Right of Publicity 
Act—Compensatory Damages—Ala. 
Code § 6-5-774(1) (1975) (West’s 
Alabama Code) [PL] 
35.16 Alabama Right of Publicity 
Act—Statute of Limitations—Ala. 
Code § 6-5-773(g) (1975) (West’s 
Alabama Code) [PL] 









4/8/16 New 

















4/8/16 New 











4/8/16 











4/8/16 













4/8/16 
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VIOLATION OF PRIVACY/PUBLICITY APJI 35.00 
APJI 35.00 INTRODUCTION [PL] 


Plaintiff (name of plaintiff) sues defendant (name of 
defendant) for invading (name of plaintiff)’s privacy. 


A person invades another’s privacy if (he/she/it) inten- 
tionally intrudes or pries into that person’s private activities 
and does it in a way that would outrage or would cause 
mental suffering, shame, or humiliation to a person of 
ordinary sensibilities. 


(Name of plaintiff) says (name of defendant): 


(Intruded on (name of plaintiff)’s physical (solitude/ 
seclusion)); 


(Publicized private information about (name of plaintiff) 
and the publicity violated ordinary decency); 


(Put (name of plaintiff) in a false light in the public eye); 
or 


(Violated (name of plaintiff)’s right of publicity). 


Approved Jan. 8, 2016 


Notes on Use 


The trial judge should instruct on only the alternative theory 
that plaintiff bases his or her claim. However, the plaintiff can 
plead the defendant’s conduct falls within more than one branch of 
invasion of privacy. See, S.B. v. Saint James School, 959 So. 2d 72, 
222 Ed. Law Rep. 444 (Ala. 2006) (plaintiff claimed the defendant’s 
conduct was a wrongful intrusion into private matters, publicized 
private information, and put the plaintiffs in a false light). 


Dean Thomas M. Cooley described the right of privacy as “the 
right to be let alone.” Thomas M. Cooley, Cooley on Torts § 29 (2d 
ed. 1888). The right included the right not to have one’s likeness or 
personality appropriated for commercial use, and a violation of 
this right is stated as the fourth alternative claim in APJI 35.00 
(3d ed. 2015). 
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The 2015 Alabama Legislature enacted the Alabama Right of 
Publicity Act, 2015 Ala. Acts 188, Ala. Code § 6-5-770 (1975) 
(West’s Alabama Code), and the act “provides protection for an in- 
dividual’s name, image and likeness, among other attributes, from 
commercial exploitation without consent.” Lee Armstrong and 
Cooper Shattuck, Alabama’s Right of Publicity Act, 76 Ala. Law. 
256 (July 2015). The authors state one of the Alabama Law 
Institute drafting committee’s guiding principles was to “[m]Jake 
the act consistent with Alabama Common Law” and they state the 
act should “successfully clarify existing common law and provide 
answers to right-of-publicity questions in Alabama.” The act was 
effective August 1, 2015. 


References 
Restatement (Second) of Torts §§ 562D, 562E (1977). 


S.B. v. Saint James School, 959 So. 2d 72, 222 Ed. Law Rep. 
444 (Ala. 2006). Plaintiff claimed wrongful intrusion, the defendant 
publicized private matters, and false light invasion of privacy. 


Regions Bank v. Plott, 897 So. 2d 239, 53 U.C.C. Rep. Serv. 2d 
979 (Ala. 2004). Plaintiff claimed the bank’s stamped notations on 
returned checks placed the plaintiff in a false light. 


Butler v. Town of Argo, 871 So. 2d 1 (Ala. 2003). Plaintiff 
claimed false light invasion of privacy. 


Rosen v. Montgomery Surgical Center, 825 So. 2d 735 (Ala. 
2001). Plaintiff claimed publication of private medical information 
(that she had an emergency appendectomy) violated ordinary 
decency. 


Johnston v. Fuller, 706 So. 2d 700 (Ala. 1997). Plaintiff claimed 
defendant wrongfully intruded into his private affairs during an 
investigation of a claimed threat against the plaintiff, and plaintiff 
claimed the defendant gave publicity to private information 
contained in the investigative file. 


Fitch v. Voit, 624 So. 2d 542, 542-543 (Ala. 1993). Alabama 
does not recognize a claim for relational right of privacy. But see, 
J.C. v. WALA-TV, Inc., 675 So. 2d 360 (Ala. 1996) (parents brought 
a claim for invasion of their minor child’s privacy). See, Hogin v. 
Cottingham, 533 So. 2d 525 (Ala. 1988) (acknowledged parent’s 
right to claim violation of child’s privacy). See, Holloway v. Ameri- 
can Media, Inc., 947 F. Supp. 2d 1252, 1265-1268 (N.D. Ala. 2013) 
(discusses the personal nature of the claim for invasion of privacy). 


Johnson v. Corporate Special Services, Inc., 602 So. 2d 385 
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VIOLATION OF PRIVACY/PUBLICITY APJI 35.00 


(Ala. 1992). Plaintiff, a workers’ compensation claimant, claimed 
wrongful intrusion based on defendant’s surveillance of the 
plaintiff. 


Hogin v. Cottingham, 533 So. 2d 525 (Ala. 1988). Wrongful 
intrusion by a lawyer who, acting for a client, sought the identity 
of an elementary school student. 


Minnifield v. Ashcraft, 903 So. 2d 818 (Ala. Civ. App. 2004). 
Commercial appropriation by tattoo artist. 


Phillips v. Smalley Maintenance Services, Inc., 435 So. 2d 705 
(Ala. 1983). Plaintiff claimed wrongful intrusion based on 
workplace sexual harassment. The Court adopted Restatement 
(Second) of Torts § 562D (1977). 


Norris v. Moskin Stores, Inc., 272 Ala. 174, 182 So. 2d 321 
(1961). Debt collection. 


Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948). The first Al- 
abama case that recognized the cause of action for violation of the 
right of privacy. 


Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 95 S. Ct. 1029, 
43 L. Ed. 2d 328 (1975). 


Cantrell v. Forest City Pub. Co., 419 U.S. 245, 95 S. Ct. 465, 
42 L. Ed. 2d 419 (1974). 


Time, Inc. v. Hill, 385 U.S. 374, 87S. Ct. 534, 17 L. Ed. 2d 456 
(1967). 


Cash v. Smith, 231 F.3d 1301 (11th Cir. 2000). False light 
invasion of privacy. 


West’s Key Number Digest, Torts & 325 to 405. 


Ally W. Howell, Alabama Personal Injury and Torts § 12:28 
(2d ed. Dec. 2015). 


Jenelle Mims Marsh, Alabama Law of Damages § 36:39 (6th 
ed. 2012). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law §§ 22.01 to 22.03 (5th ed. 2010). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 117 (5th 
ed. 1984). 
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U.S. Const. amend. I. 
Ala. Const. art. 4, § 4 (1901). 
Restatement (Second) of Torts § 652 B, D, E, H (1977). 
Am. Jur. 2d, Privacy §§ l1to 265. 
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APJI 35.01 WRONGFUL INTRUSION UPON 
SOLITUDE OR SECLUSION [PL] 


(Name of plaintiff) says (name of defendant) intruded 
into (describe the nature of the private matter or thing). 
(Name of plaintiff) says (name of defendant) wrongfully 
intruded by (describe the way the defendant intruded, e.g., 
eavesdropped on telephone conversations, opened private 
mail, etc.). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence all of the following: 


1. (Name of defendant) intentionally intruded or pried 
into (name of plaintiff)’s private affairs and the intrusion 
was wrongful; 


You must determine if the intrusion or prying was 
wrongful. You will consider if the way (name of defendant) 
(gathered/attempted to gather) information about (name of 
plaintiff) was improper, offensive, and unreasonable, or 
whether the purpose for getting the information was of- 
fensive or improper. 


2. The information (name of defendant) got or at- 
tempted to get was private or should be entitled to be 
private; 


3. The intrusion would outrage or cause mental suffer- 
ing, shame, or humiliation to a person of ordinary sensibili- 
ties; and, 


4. The intrusion caused (name of plaintiff) harm. 


If (name of plaintiff) proved all these things you will 
find for (him/her), and then you determine what amount of 
damages to award (name of plaintiff). 


If (name of plaintiff) did not prove all these things, you 
will find for (name of defendant). 
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Approved Jan. 8, 2016 


Notes on Use 


To date the Alabama courts have limited the tort to intrusion 
into the plaintiff's home, a search through plaintiffs private 
papers, wiretapping plaintiff's telephone, eavesdropping on 
plaintiffs telephone conversations, and the seizure of private 
papers. Rosen v. Montgomery Surgical Center, 825 So. 2d 735, 738 
n. 2 (Ala. 2001) (dictum); Myrick v. Barron, 820 So. 2d 81 (Ala. 
2001). See Jarrod J. White, E-Mail@Work.Com: Employer Monitor- 
ing of Employee E-Mail, 48 Ala. L. Rev. 1079 (Spring 1997). 


References 
Restatement (Second) of Torts § 652B (1977). 


S.B. v. Saint James School, 959 So. 2d 72, 90-91, 222 Ed. Law 
Rep. 444 (Ala. 2006). 


Johnston v. Fuller, 706 So. 2d 700 (Ala. 1997). 


Cunningham v. Dabbs, 703 So. 2d 979 (Ala. Civ. App. 1997), 
cert. denied, Ex parte Dabbs, 703 So. 2d 986 (Ala. 1997). 


Carter v. Innisfree Hotel, Inc., 661 So. 2d 1174 (Ala. 1995). 


Schifano v. Greene County Greyhound Park, Inc., 624 So. 2d 
178 (Ala. 1998). 


Johnson v. Corporate Special Services, Inc., 602 So. 2d 385 
(Ala. 1992). 


Hogin v. Cottingham, 533 So. 2d 525 (Ala. 1988). 


Jacksonville State Bank v. Barnwell, 481 So. 2d 863 (Ala. 
1985). 


Phillips v. Smalley Maintenance Services, Inc., 435 So. 2d 705 
(Ala. 1983). 


Jones v. Hamilton, 53 So. 3d 134 (Ala. Civ. App. 2010). 
West’s Key Number Digest, Torts <= 340 to 346. 


2 Ally W. Howell, Alabama Personal Injury and Torts § 12:28 
(2d ed. Dec. 2015). 
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Jennelle Mims Marsh, Alabama Law of Damages § 36:39 (6th 
ed. 2012). 


2 Rodney A. Smolla, Law of Defamation §§ 10:29 to 10:38 (2d 
ed. Nov. 2015). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 22.02[1] (5th ed. 2010). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 117 pp. 
854-856 (5th ed. 1984). 


Am. Jur. 2d, Privacy §§ 38 to 67. 


Jarrod J. White, E-Mail@Work.Com: Employer Monitoring of 
Employee E-Mail, 48 Ala. L. Rev. 1079 (Spring 1997). 


C. Andrew Wattleworth, Eleventh Circuit: Survey of Recent 
Decisions, 26 Cumb. L. Rev. 721 to 722 (Spring 1997). 


E. Wray Smith & Shirley Darby Howell, Sexual Harassment 
in the Workplace, 52 Ala. Law. 195 (July 1991). 
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APJI 35.02 PUBLICITY GIVEN TO PRIVATE 
LIFE [PL] 


(Name of plaintiff) says (name of defendant) gave public- 
ity to (name of plaintiff)’s private information. (Name of 
plaintiff) says the private information was (state the infor- 
mation), and (name of defendant) gave it publicity by (state 
the conduct). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence all the following: 


1. (Name of defendant/defendant’s agent) publicized 
the information; 


Information is publicized if it is communicated to the 
public at large or to so many people it is substantially certain 
to become public knowledge. 


2. The information is a kind that would be highly of- 
fensive to a reasonable person; 


3. The information about (name of plaintiff)’s private 
life was not of legitimate concern to the public; and, 


4. The publicity caused (name of plaintiff) harm. 


If (name of plaintiff) proved all these things you will 
find for (him/her), and then you will determine the amount 
of money to award (name of plaintiff). 


If (name of plaintiff) did not prove all these things, you 
will find for (name of defendant). 


Approved Jan. 8, 2016 


Notes on Use 


The third element of the instruction is a judicially created 
privilege. Smith v. Doss, 251 Ala. 250, 37 So. 2d 118, 120 (1948). 
In certain cases the trial court may have to determine the 
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plaintiffs status much as when the claim is defamation. See, J.C. 
v. WALA-TV, Inc., 675 So. 2d 360 (Ala. 1996) (the Court relied on 
the legitimate public interest privilege and did not have to 
determine whether J.C. was a public figure). 


Information of public interest “extends to information concern- 
ing interesting phases of human activity and embraces all issues 
about which information is needed or appropriate so that individu- 
als may cope with the exigencies of their period.” Campbell v. 
Seabury Press, 614 F.2d 395, 397 (5th Cir. 1980). 


References 
Restatement (Second) of Torts § 652D (1977). 


S.B. v. Saint James School, 959 So. 2d 72, 91-92, 222 Ed. Law 
Rep. 444 (Ala. 2006). 


Rosen v. Montgomery Surgical Center, 825 So. 2d 735 (Ala. 
2001). 


Johnston v. Fuller, 706 So. 2d 700 (Ala. 1997). (It is not neces- 
sarily an invasion of the plaintiffs right of privacy to communicate 
a fact concerning the plaintiffs private life to a single person or 
even to a small group of persons). 


Daily Times Democrat v. Graham, 276 Ala. 380, 162 So. 2d 
474 (1964). 


J.C. v. WALA-TV, Inc., 675 So. 2d 360 (Ala. 1996). 

Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948). 

Campbell v. Seabury Press, 614 F.2d 395, 396 (5th Cir. 1980). 

Holloway v. American Media, Inc., 947 F. Supp. 2d 1252, 1268 
(N.D. Ala. 2013). Reports of criminal, public-safety or law enforce- 
ment activities are newsworthy and matters of legitimate public 


interest. 


Grimsley v. Guccione, 703 F. Supp. 903 (M.D. Ala. 1988). Pub- 
lication was truthful and of legitimate public interest. 


U. S. Const. amend. I. 
Ala. Const. art. 4, § 4 (1901). 


West’s Key Number Digest, Constitutional Law ¢-1630. 
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West’s Key Number Digest, Torts ©=350 to 362. 


2 Ally W. Howell, Alabama Personal Injury and Torts § 12:53 
(2d ed. Dec. 2015). 


2 Rodney A. Smolla, Law of Defamation §§ 10:37 to 10:58 (2d 
ed. Nov. 2015). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 22.02[2] (5th ed. 2010). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 117 pp. 
856-863 (5th ed. 1984). 


Am. Jur. 2d, Privacy §§ 92 to 125. 
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APJI 35.03 FALSE LIGHT INVASION OF 
PRIVACY [PL] 


(Name of plaintiff) says (name of defendant) publicized 
false information about (name of plaintiff) and (he/she) was 
put in a false light in the public eye. (Name of plaintiff) says 
the false information was (state the information) and placed 
(him/her) in a false light as (describe the false light). 


((Name of defendant) says the publicity is protected by 
(absolute/qualified privilege)). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence all of the following: 


1. (Name of defendant) intentionally publicized false 
information about (name of plaintiff); 


Information is publicized if it is communicated to the 
public at large or to so many people that the information is 
substantially certain to become public knowledge. 


2. (Name of defendant) knew the information was false, 
or (he/she/it) acted with reckless disregard about whether it 
was false or not; 


3. (Name of defendant) knew when (he/she/it) publi- 
cized the information it would place (name of plaintiff) in a 
false light, or (name of defendant) acted with reckless disre- 
gard to whether (name of plaintiff) would or would not be 
placed in a false light; 


4. The information placed (name of plaintiff) in a false 
light in the public eye and the false light would be highly of- 
fensive to a reasonable person; and, 


5. The false light (name of plaintiff) was put in caused 
(him/her) harm. 


If (name of plaintiff) proved all these things (and (name 
of defendant) did not prove the publicity was privileged) you 
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must find for (him/her) and then you will determine how 
much money to award (name of plaintiff). 


If (name of plaintiff) did not prove all these things, you 
must find for (name of defendant). 


Approved Jan. 8, 2016 


Notes on Use 


Because a claim for false-light privacy is closely akin to a 
claim for defamation, the user must consider whether First Amend- 
ment protections are applicable to the claim. Additionally, false- 
light publicity may be protected by an absolute or qualified 
privilege. Butler v. Town of Argo, 871 So. 2d 1, 24 (Ala. 2003). 


See APJI 23.05, Absolute Privilege. 
See APJI 23.06, Qualified Privilege. 


References 
Restatement (Second) of Torts § 652E (1977). 


Cottrell v. National Collegiate Athletic Ass’n, 975 So. 2d 306, 
230 Ed. Law Rep. 899 (Ala. 2007). 


S.B. v. Saint James School, 959 So. 2d 72, 92, 222 Ed. Law 
Rep. 444 (Ala. 2006). 


Regions Bank v. Plott, 897 So. 2d 239, 53 U.C.C. Rep. Serv. 2d 
979 (Ala. 2004). 


Butler v. Town of Argo, 871 So. 2d 1, 24 (Ala. 20083). 


Schifano v. Greene County Greyhound Park, Inc., 624 So. 2d 
178 (Ala. 1993). 


Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 95 S. Ct. 1029, 
43 L. Ed. 2d 328 (1975). 


Cantrell v. Forest City Pub. Co., 419 U.S. 245, 95 S. Ct. 465, 
42 L. Ed. 2d 419 (1974). 


Time, Inc. v. Hill, 385 U.S. 374, 87S. Ct. 584, 17 L. Ed. 2d 456 
(1967). 
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West’s Key Number Digest, Torts €@352 to 354, 371, 378, 382. 


2 Ally W. Howell, Alabama Personal Injury and Torts § 12:28 
(2d ed. Dec. 2015). 


Jennell Mims Marsh, Alabama Law of Damages § 36:39 (6th 
ed. 2012). 


2 Rodney A. Smolla, Law of Defamation §§ 10:3 to 10:28.50 (2d 
ed. Nov. 2015). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 22.02[3] (5th ed. 2010). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 117 pp. 
863-67 (5th ed. 1984). 


Am. Jur. 2d, Privacy §§ 126 to 171. 
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APJI 35.04 NOMINAL DAMAGES—INVASION 
OF PRIVACY [PL] 


If (name of plaintiff) did not prove the invasion of (his/ 
her) privacy caused (him/her) substantial harm, you may 
award nominal damages. Nominal damages are a very small 
amount, usually $1.00. 


Approved Jan. 8, 2016 


Notes on Use 
This is a stand-alone instruction for Chapter 35. 


Do not use this instruction if the plaintiff sued under the Ala- 
bama Right of Privacy Act and elected to recover statutory 
damages. 2015 Ala. Acts 188, § 5, Ala. Code § 6-5-774(1)(a) (1975) 
(West’s Alabama Code). 


References 
Tanner v. Ebbole, 88 So. 3d 856 (Ala. Civ. App. 2011). 


Jenelle Mims Marsh, Alabama Law of Damages §8§ 3:1, 3:2 
(6th ed. 2012). 
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APJI 35.05 COMPENSATORY DAMAGES— 
INVASION OF PRIVACY [PL] 


(Name of plaintiff) asks compensatory damages for the 
following: 


(Emotional distress including shame and humiliation.) 
(Aggravation of a pre-existing condition.) 

(Medical expenses (past/future medical expenses).) 
(Loss of earnings.) 

(Loss of future earnings or future earning capacity.) 
(Loss of consortium.) 

(Other. ) 


You should award compensatory damages if (name of 
plaintiff) reasonably satisfied you from the evidence that the 
invasion of (his/her) privacy caused (him/her) actual harm. 
These damages are an amount of money that fairly and rea- 
sonably compensates (name of plaintiff) for that harm. 


Approved Feb. 5, 2016 


Notes on Use 


Do not use this instruction if the plaintiff sued under the Ala- 
bama Right of Publicity Act and elected to recover statutory 
damages. Ala. Code § 6-5-774 (1975) (West’s Alabama Code). 


The list of damages is not all inclusive. 


Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948) first 
recognized the tort of invasion of privacy in Alabama. The Court 
stated: “It impairs the mental peace and comfort of the individual 
and may produce suffering much more acute than that produced 
by a merely bodily injury. A man’s feelings are as much a part of 
his personality as his limbs.” Id. at 120. 
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The plaintiff can recover substantial general damages and he 
or she can recover special damages. Phillips v. Smalley Mainte- 
nance Services, Inc., 485 So. 2d 705, 711-712 (Ala. 1983). Jenelle 
Mims Marsh, Alabama Law of Damages § 36:39 (6th ed. 2012). 


See APJI 11.10, Physical Pain and Mental Anguish (emotional 
distress). 


See APJI 11.13, Personal Injury—Aggravation of Pre-existing 
Condition. 


See APJI 11.15, Personal Injury—Medical Expenses. 
See APJI 11.16, Loss of Earnings. 


See APJI 11.17, Loss of Future Earnings or Future Earning 
Capacity. 


See APJI 11.23, Consortium. 


References 
Smith v. Doss, 251 Ala. 250, 37 So. 2d 118, 120 (1948). 


Crippen v. Charter Southland Hosp., Inc., 534 So. 2d 286 (Ala. 
1988). 


K-Mart Corp. v. Weston, 530 So. 2d 736 (Ala. 1988). 


Jacksonville State Bank v. Barnwell, 481 So. 2d 863 (Ala. 
1985). 


Phillips v. Smalley Maintenance Services, Inc., 435 So. 2d 705, 
711-712 (Ala. 1983). 


Tanner v. Ebbole, 88 So. 3d 856 (Ala. Civ. App. 2011) (nominal 
and punitive damages). 


Lowry v. Garrett, 792 So. 2d 1119 (Ala. Civ. App. 2001). 


Johnson v. Wal-Mart Stores, Inc., 987 F. Supp. 1398 (M.D. 
Ala. 1997). 


West’s Key Number Digest, Constitutional Law ©1210 to 
1218. 


West’s Key Number Digest, Damages €57.1 to 57.25. 


West’s Key Number Digest, Torts © 329, 331. 
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Jenelle Mims Marsh, Alabama Law of Damages § 36:39 (6th 
ed. 2012). 


2 Ally W. Howell, Alabama Personal Injury and Torts § 12:28 
(Dec. 2015). 


David A. Elder, Privacy Torts § 3:8 (June 2015). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 22.03 (5th ed. 2010). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 117 (5th 
ed. 1984). 


Am. Jur. 2d, Privacy §§ 254, 255, 259, 261 to 263. 
Restatement (Second) of Torts § 652H (1977). 
11 Ala. L. Rev. 154 (1958). 

A.L.R. Library 


False light invasion of privacy—accusation or innuendo as to 
criminal acts, 58 A.L.R.4th 902. 


Right of exonerated arrestee to have fingerprints, photographs, 
or other criminal identification or arrest records expunged or 
restricted, 46 A.L.R.3d 900. 

Waiver or loss of right of privacy, 57 A.L.R.3d 16. 


Public disclosure of person’s indebtedness as invasion of 
privacy, 33 A.L.R.3d 154. 


Invasion of privacy by use of plaintiff's name or likeness for 
nonadvertising purposes, 30 A.L.R.3d 203. 


Invasion of privacy by use of plaintiffs name or likeness in 
advertising, 23 A.L.R.3d 865. 


Invasion of privacy by publication dealing with one other than 
plaintiff, 18 A.L.R.3d 873. 


Eavesdropping as violating right of privacy, 11 A.L.R.3d 1296. 
Right of privacy, 14 A.L.R.2d 750. 
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APJI 35.06 PUNITIVE DAMAGES [PL] 


See APJI 11.03 and notes on use below. 


Notes on Use 


The plaintiff can recover statutory and punitive damages 
under the Alabama Right of Publicity Act. Ala. Code § 6-5-774 (1) 
(b) (1975) (West’s Alabama Code). 


If punitive damages may be recovered, use APJI 11.03 with 
this reminder: 


The statement “under circumstances that the law will imply 
an evil intent”, § 6-11-20(b)(2)(a), is a legislative recognition there 
are other circumstances that will satisfy the malice requirement. 
The user must determine those circumstances as a matter of law 
and draft an appropriate instruction based on the facts of the case. 


References 


Roberson Motor Co. v. Heath, 36 Ala. App. 578, 60 So. 2d 862 
(1952). 


Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948). 
Tanner v. Ebbole, 88 So. 3d 856 (Ala. Civ. App. 2011). 
Bowles v. Lowery, 5 Ala. App. 555, 59 So. 696 (1912). 
West’s Key Number Digest, Damages ©=151. 


Jennelle Mims Marsh, Alabama Law of Damages § 36:39 (6th 
ed. 2012). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 117 (5th 
ed. 1984). 


1 Michael L. Roberts & Gregory S$. Cusimano, Alabama Tort 
Law § 22.03 (5th ed. 2010). 


Am. Jur. 2d, Privacy § 258. 


Restatement (Second) of Torts § 652H (1977). 
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APJI 35.07 to 35.10 


Reserved 
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APJI 35.11 ALABAMA RIGHT OF PUBLICITY 
ACT—ALA. CODE 8§ 6-5-770 TO 774 
(1975) (WEST’S ALABAMA CODE) 
[PL] 


Plaintiff (name of plaintiff) sues defendant (name of 
defendant) under the Alabama Right of Publicity Act. 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) violated (name of plaintiff)’s right of publicity. 
(Name of plaintiff) says (name of defendant) (used/caused 
(name) to use) (specify the attribute) in (specify how it was 
used), and (name of defendant) did not have consent to do 
SO. 


(Name of defendant) says: 
((He/she/it) had (name of plaintiff)’s consent.) 


((Name of plaintiff/name of plaintiffs agent) authorized 
the use.) 


(The use was a fair use of (name of plaintiff)’s (specify 
the attribute).) 


(The use is privileged under (the First Amendment to 
the United States Constitution/ Alabama Constitution). ) 


The general rule of law is (name of plaintiff) has a right 
in (his/her) name, personality, or likeness and the right to 
control its use for commercial and other purposes. When 
(name of defendant) uses (name of plaintiff)’s name, person- 
ality, or likeness for (his/her/its) benefit and without consent, 
the use may violate (name of plaintiff)’s right of publicity. 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence all of the following: 


1. (Name of defendant) (used/caused (name) to use) 
(name of plaintiff)’s (specify the attribute); 
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2. (Name of defendant) used (name of plaintiff)’s 
(specify the attribute) to (state how it was used); 


3. (Name of defendant)’s use of (name of plaintiff)’s 
(specify the attribute) would identify (name of plaintiff) to 
an ordinary, reasonable viewer or listener; (and,) 


4. (Name of defendant) did not have (name of plaintiff/ 
name of plaintiffs agent)’s consent to use (his/her) (specify 
the attribute) (; and,) 


(5. (Name of defendant)’s use of (name of plaintiff)’s 
(specify the attribute) was not a fair use.) 


If (name of plaintiff) proved all these things you will 
find for (him/her), and then you determine the amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove all these things, you 
will find for (name of defendant). 


Approved April 8, 2016 


Notes on Use 


The 2015 Alabama Legislature enacted the Alabama Right of 
Publicity Act, 2015 Ala. Acts 188, and it will be codified as Ala. 
Code §§ 6-5-770 to 774 (1975) (West’s Alabama Code). 


The Act “provides protection for an individual’s name, image 
and likeness, among other attributes, from commercial exploita- 
tion without consent.” Lee Armstrong and Cooper Shattuck, 
Alabama’s Right of Publicity Act, 76 Ala. Law. 256 (July 2015). It 
“supersedes prior inconsistent common law on the unauthorized 
commercial use of a person’s indicia of identity, but does not 
preempt any other form of common law ‘right of privacy.’ ” Section 
6-5-771 Ala. cmt. Armstrong and Shattuck state one of the Ala- 
bama Law Institute drafting committee’s guiding principles was to 
“[mjake the act consistent with Alabama Common Law’, and they 
also state the Act should “successfully clarify existing common law 
and provide answers to right-of-publicity questions in Alabama.” 
The Act was effective August 1, 2015. 


In the right of publicity case, “[i]t is the value of the plaintiffs 
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name or likeness that must be taken, not the mere name itself. 2 
Rodney A. Smolla, Law of Defamation § 10:6 (Dec. 2015). See, 
Schifano v. Greene County Greyhound Park, Inc., 624 So. 2d 178, 
181 (Ala. 1993) (summary judgment on commercial appropriation 
claim affirmed because there “was no unique quality or value in 
the [plaintiffs’] likeness that would result in commercial profit to 
[defendant] simply from using a photograph that included them 
unidentified and seated in a group.”) 


Ala. Code § 6-5-771(1) (1975) (West’s Alabama Code) requires 
the attribute used identify the plaintiff to an ordinary, reasonable 
viewer or listener. The requirement is expressed in element 3 in 
the instruction. This is akin to the requirement in a defamation 
action that the communication be of and concerning (about) the 
plaintiff. 


Ala. Code § 6-5-773 (2) (1975) (West’s Alabama Code) defines 
fair use, and if the defendant offers evidence of fair use the burden 
is on the plaintiff to prove it was not a fair use. This requirement 
is expressed in element 5 and set off in parenthesis. The trial 
judge will not give element 5 if the defendant does not interject ev- 
idence of fair use. 


Ala. Code § 6-5-773 (f) (1975) (West’s Alabama Code) “is an 
articulation of the first sale doctrine recognized in Allison v. 
Vintage Sports Plaques, 136 F. 3d 1443 (11th Cir. 1998).” Section 
6-5-773 Ala. cmt. The court of appeals opined the Supreme Court 
of Alabama would apply the first sale doctrine to Alabama’s com- 
mon law cause of action for invasion of privacy for appropriation of 
some element of the plaintiffs personality for commercial use. 


References 
Ala. Code 88 6-5-770 to 774 (1975) (West’s Alabama Code). 


Schifano v. Greene County Greyhound Park, Inc., 624 So. 2d 
178 (Ala. 1993) (common law appropriation for commercial benefit). 


Bell v. Birmingham Broadcasting Co., 266 Ala. 266, 96 So. 2d 
263 (1957) (common law appropriation for commercial benefit). 


Minnifield v. Ashcraft, 903 So. 2d 818 (Ala. Civ. App. 2004) 
(common law appropriation for commercial benefit). 


Rosa and Raymond Parks Institute for Self Development v. 
Target Corp., 90 F. Supp. 3d 1256 (M.D. Ala. 2015). Sale of items 
adorned with pictures of civil rights icon protected by First 
Amendment. 


268 


VIOLATION OF PRIVACY/PUBLICITY APJI 35.11 


2 Rodney A. Smolla, Law of Defamation §§ 10:4 to 10:6.75 
(Dec. 2015). 


David A. Elder, Privacy Torts §§ 6:1 to 6:16 (June 2015). 
West’s Key Number Digest, Constitutional Law <=1630. 
West’s Key Number Digest, Torts ©387, 390, 390(2), 394. 


269 


APJI 35.12 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 35.12 ALABAMA RIGHT OF PUBLICITY 
ACT—FAIR USE—ALA. CODE § 6-5- 
773 (1975) (WEST’S ALABAMA 
CODE) [PL] 


There are circumstances when (name of defendant) can 
use (name of plaintiff)’s name, personality or likeness for 
(his/her/its) benefit without (name of plaintiff)’s consent. 


(Name of defendant) says (his/her/its) use of (name of 
plaintiff)’s (specify the attribute) was a fair use because 
(state why). If you find (name of defendant) used (name of 
plaintiff)’s (specify the attribute) without (his/her) consent 
and (name of defendant) used it for (his/her/its) benefit, you 
must determine whether its use was fair or not. 


(Name of defendant) does not have to prove the use was 
a fair use; (name of plaintiff) must prove (name of defen- 
dant)’s use of (name of plaintiff)’s (specify the attribute) was 
not a fair use. 


Approved April 8, 2016 


Notes on Use 


Use this instruction to specify fair use issues and instruct 
about the burden of proof on these issues. 


The Alabama Right of Publicity Act identifies fair use in three 
circumstances: use of the plaintiffs attribute in a public interest 
work and to advertise and promote the work itself; use in an 
artistic or expressive work and to advertise and promote the work; 
and use in another person’s campaign for public office. Ala. Code 
§ 6-5-773 (b), (c), (e) (1975) (West’s Alabama Code). Public interest 
works and artistic works are defined by a list of examples of each; 
however, the list of public interest works is exclusive, but the list 
of artistic works is not. The act recognizes the First Amendment 
and Ala. Const. art. I, § 4 may also protect the user. Id. § 6-5-773 
(a). 


Fair use is defensive matter; it is not an affirmative defense. 


The act expresses limitations on fair use of a work and the 
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advertising and promotion of the work. First, if the plaintiff proves 
that an artistic work is “such a replica as to constitute a copy of 
the person’s indicia of identity for the purposes of trade” then nei- 
ther the use of the work or advertising or promotion of the work is 
fair use. Section 6-5-773 (b). However, the validity of this limita- 
tion may be subject to further scrutiny under the First Amend- 
ment and Ala. Const. art. I, § 4. Section 6-5-773 (a), (b). 


The second limitation applies to public works and artistic 
works, and it is stated in § 6-5-7738 (c). Under § 6-5-773 (b), use of 
the plaintiffs attribute to advertise or promote the public interest 
work itself is fair use. However, the use is not fair use if the 
plaintiff proves that “his or her indicia of identity is directly con- 
nected to and affirmatively used in a commercial manner to 
advertise, promote, or endorse a product, good, or service.” See, 
e.g., Kyser-Smith v. Upscale Communications, Inc., 873 F. Supp. 
1519 (M.D. Ala. 1995). It is not a fair use to use the plaintiffs at- 
tribute to advertise or promote an artistic work if the plaintiff 
proves that “his or her indicia of identity is directly connected to 
and affirmatively used in a commercial manner to advertise, 
promote, or endorse a product, good, or service.” See, e. g., Tanner 
v. Ebbole, 88 So. 3d 856 (Ala. Civ. App. 2011). 


The act has not been construed by the Alabama appellate 
courts, and the Committee suggests no Plain Language definitions 
of certain terms and phrases used in the Act. The comment to § 6- 
5-773 states “[t]he phrase ‘for purposes of trade’ in subsection (b) is 
based on the definition set out in Restatement (Third) of Unfair 
Competition § 47 (1995) and cmt. c.” However, Alabama has not 
judicially adopted this aspect of the Restatement. Esch v. Univer- 
sal Pictures Co., Inc., 39 Media L. Rep. (BNA) 1074, 97 U.S.P.Q.2d 
1237, 2010 WL 5600989 *5 (N.D. Ala. 2010), not reported in F. 
Supp. 2d. Other terms or phrases that require Plain Language 
definitions are: affirmatively used, used in a commercial manner, 
trade purpose, and commercial medium. 


Ala. Code § 6-5-773 (f) (1975) (West’s Alabama Code) “is an 
articulation of the first sale doctrine recognized in Allison v. 
Vintage Sports Plaques, 136 F. 3d 1443 (11th Cir. 1998).” Section 
6-5-773 Ala. cmt. The court of appeals opined the Supreme Court 
of Alabama would apply the first sale doctrine to Alabama’s com- 
mon law cause of action for invasion of privacy for appropriation of 
some element of the plaintiffs personality for commercial use. 


Public interest work. 
A public interest work is a news, public affairs, or public inter- 
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est account, political speech or a political campaign, live or 
prerecorded broadcast or streaming of a sporting event or photos, 
clips, or highlights included in broadcasts or streaming of sports 
news or talk shows, or documentaries, or any advertising or promo- 
tion of the same. 


Artistic or expressive work. 


An artistic or expressive work such as a live performance, 
work of art, literary work, theatrical work, musical work, audiovi- 
sual work, motion picture, film, television program, radio program 
or the like (artistic work), or any advertising or promotion of the 
same. (Emphasis added to denote the list is not inclusive). 


Political campaign. 


“It is not a fair use and is a violation of [§ 6-5-772] if a person’s 
[attribute] is used, without such person’s permission, in a manner 
stating or implying that such person has endorsed or supports a 
candidate for public office. Section 6-5-7783 (e). 


References 


Schifano v. Greene County Greyhound Park, Inc., 624 So. 2d 
178 (Ala. 1993). 


Rosa and Raymond Parks Institute for Self Development v. 
Target Corp., 90 F. Supp. 3d 1256 (M.D. Ala. 2015). Sale of items 
adorned with pictures of civil rights icon protected by First 
Amendment. 

Esch v. Universal Pictures Co., Inc., 39 Media L. Rep. (BNA) 
1074, 97 U.S.P.Q.2d 1237, 2010 WL 5600989 (N.D. Ala. 2010), not 
reported in F. Supp. 2d. Movie trailer was an expressive work 
protected by the First Amendment. 

West’s Key Number Digest, Constitutional Law ¢=1630. 

West’s Key Number Digest, Torts = 383 to 405. 


2 Rodney A. Smolla, Law of Defamation §§ 10:4 to 10:6.75 
(Dec. 2015). 


David A. Elder, Privacy Torts § 6:9 (June 2015). 


272 


VIOLATION OF PRIVACY/PUBLICITY APJI 35.13 


APJI 35.13 ALABAMA RIGHT OF PUBLICITY 
ACT—FIRST SALE DOCTRINE— 
ALA. CODE § 6-5-773 (F) (1975) 
(WEST’S ALABAMA CODE) [PL] 


There are situations when (name of defendant) can use 
(name of plaintiff's name, personality or likeness for (name 
of defendant)’s benefit without (name of plaintiff)’s consent. 


(Name of defendant) says (his/her/its) use of (name of 
plaintiffs) (name the attribute) was permitted because (name 
of defendant) lawfully obtained authorized products contain- 
ing (name of defendant’s) (name the attribute). 


You must determine whether (name of defendant) law- 
fully obtained the product bearing (name of plaintiff)’s (name 
the attribute). If (he/she/it) did, you will find for (name of 
defendant). 


Approved April 8, 2016 


Notes on Use 


Whether the first sale doctrine is an affirmative defense or 
merely defensive matter is a question of first impression for the 
Alabama trial judge and ultimately a question of first impression 
for the Alabama appellate courts. If the trial judge determines it is 
an affirmative defense, the third paragraph in the instruction 
should be replaced with: 


(Name of defendant) must reasonably satisfy you from the evi- 
dence that (he/she/it) lawfully obtained the products. If (he/she/it) 
does, you will find for (name of defendant) 


An example of the operation of the “first sale” doctrine is found 
in Allison v. Vintage Sports Plaques, 136 F.3d 1443 (11th Cir. 
1998). The seller of the allegedly infringing product (NASCAR and 
baseball cards) had lawfully purchased the cards. There were no 
restrictions against re-selling the product to the defendant who, in 
turn, mounted the product on a plaque adorned with a clock and 
sold it again. These downstream sales were permitted under the 
first sale doctrine. 


273 


APJI 35.13 ALABAMA PATTERN JURY INSTRUCTIONS 
Reference 


Allison v. Vintage Sports Plaques, 136 F.3d 1443 (11th Cir. 
1998). 
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APJI 35.14 ALABAMA RIGHT OF PUBLICITY 
ACT—STATUTORY DAMAGES— 
ALA. CODE § 6-5-774 (1) (1975) 
(WEST’S ALABAMA CODE) [PL] 


If you find for (name of plaintiff) you will award dam- 
ages to (him/her) of $5000.00. 


Approved April 8, 2016 


Notes on Use 


Use this instruction when the plaintiff elects to recover statu- 
tory damages. 


The plaintiff can elect to recover statutory damages or 
compensatory damages. If the plaintiff elects statutory damages, 
the election does not preclude an award of punitive damages. 


See APJI 35.06, Punitive Damages. 
See APJI 11.03, Punitive Damages. 
Reference 


Ala. Code § 6-5-774 (1) (1975) (West’s Alabama Code). 
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APJI 35.15 ALABAMA RIGHT OF PUBLICITY 
ACT—COMPENSATORY 
DAMAGES—ALA. CODE § 6-5-774 (1) 
(1975) (WEST’S ALABAMA CODE) 
[PL] 


If you find for (name of plaintiff) you may award (him/ 
her) compensatory damages. 


Compensatory damages are an amount of money you 
award to fairly and reasonably compensate (name of plaintiff) 
for the harm caused by (name of defendant)’s use of (name of 
plaintiff)’s (specify the attribute). (Name of plaintiff) must 
prove these damages to your reasonable satisfaction from 
the evidence. 


(Name of plaintiff) asks damages for the following: 


(The profits (name of defendant) received from the use 
of (name of plaintiff)’s (specify the attribute) 


(Mental anguish (emotional distress)) 
(Other) 


((Name of plaintiff) also asks you to award punitive 
damages.) 


Approved April 8, 2016 


Notes on Use 


The plaintiff can recover compensatory damages for mental 
anguish, loss of earnings, and lost profits. See J.C. v. WALA-TV, 
Inc., 675 So. 2d 360 (Ala. 1996); Minnifield v. Ashcraft, 903 So. 2d 
818 (Ala. Civ. App. 2004); Tanner v. Ebbole, 88 So. 3d 856 (Ala. 
Civ. App. 2011). Plaintiff can also recover punitive damages. The 
Alabama Trade Secrets Act states a methodology to determine the 
defendant’s economic gain. Ala. Code § 8-27-4 (a) (1) (b) (1975) 
(West’s Alabama Code) states: 


“Recovery of any profits and other benefits conferred by the 
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misappropriation that are attributable to the misappropria- 
tion (In establishing the misappropriator’s profits, the 
complainant is required to present proof only of the misap- 
propriator’s gross revenue, and the misappropriator is required 
to present proof of his or her deductible expenses and the ele- 
ments of profit attributable to factors other than the trade 
secret.),.. .” 

See, APJI 11.01, Compensatory Damages. 

See, APJI 11.02, Nominal Damages. 

See, APJI 11.03, Punitive Damages. 


See, APJI 11.10 Personal Injury—Physical Pain and Mental 
Anguish. 


See, APJI 11.13, Personal Injury—Aggravation of Pre-Existing 
Condition. 


See, APJI 11.15, Personal Injury—Medical Expenses. 
See, APJI 11.16, Loss of Earnings. 


See, APJI 11.17, Loss of Future Earnings or Future Earning 
Capacity. 


See, APJI 11.40, Loss of Profits—New or Unestablished 
Business. 


See, APJI 11.41, Mitigation Definition and Burden of Proof. 
References 

Ala. Code § 6-5-774 (1) (1975) (West’s Alabama Code). 

Ala. Code § 8-27-4 (a) (1) (b) (1975) (West’s Alabama Code). 
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APJI 35.16 ALABAMA RIGHT OF PUBLICITY 
ACT—STATUTE OF LIMITATIONS— 
ALA. CODE § 6-5-773 (G) (1975) 
(WEST’S ALABAMA CODE) [PL] 


(Name of defendant) says (name of plaintiff) cannot re- 
cover because (he/she) filed this lawsuit too late. 


(Name of plaintiff) must have filed the lawsuit within 
two years of (name of defendant)’s conduct that may have 
violated (name of plaintiff)’s right of publicity. 


(Name of defendant) must reasonably satisfy you from 
the evidence that (name of plaintiff) did not file the lawsuit 
within the two year time limit. (If (he/she/it) proved this, you 
will find for (name of defendant).) 


The Discovery Rule 


If (name of defendant) proves (name of plaintiff) did not 
file the lawsuit within the two year time period, you will find 
it was filed in time if (name of plaintiff) proves three things. 


(Name of plaintiff) must prove to your reasonable satis- 
faction from the evidence that: 


1. (He/she) did not discover within the two year time 
period facts that showed (name of defendant) may have 
violated (name of plaintiff)’s right of publicity; 


2. (He/she) could not have reasonably discovered within 
the two year time period facts that reasonably would have 
shown (him/her) that (name of defendant) may have violated 
(name of plaintiff)’s right of publicity; and, 


3. (He/she) filed the lawsuit within six months from 
the time that (he/she) discovered the facts or reasonably 
should have discovered facts that (name of defendant) may 
have violated (name of plaintiff)’s right of publicity, which- 
ever is shorter. 
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If (name of plaintiff) proved all these things you will 
find (name of plaintiff) timely filed the lawsuit. 


Approved April 8, 2016 


Notes on Use 


Use this instruction when the defendant pleaded the affirma- 
tive defense of the statute of limitation. It can also be used when 
the plaintiff claims the lawsuit was filed within the six months 
discovery rule of the Alabama Right of Publicity Act. 


When the plaintiff claims the lawsuit was filed within the six 
months savings provision, the instruction is limited to the 
circumstance: 


1. The plaintiff did not file the lawsuit within the two 
year statute of limitations; and 


2. The plaintiff can prove he/she/it could not reasonably 
have discovered the infringement within those two 
years; and 


3. The plaintiff has evidence that he/she/it filed the 
lawsuit within six months of being on reasonable notice 
of facts that did (or reasonably should have) put him/ 
her/it on notice of a right of publicity claim; and 


4. The plaintiff filed the lawsuit no later than four years 
after the act or omission giving rise to the right of 
publicity claim. 


Reference 
Ala Code § 6-5-7738 (g) (1975) (West’s Alabama Code) states: 


(g) Any action brought pursuant to this act shall be com- 
menced within two years from the act or omission giving rise 
to the claim. If the cause of action is not discovered and could 
not reasonably have been discovered within that time period, 
then the action may be commenced within six months from 
the date of such discovery or the date of discovery of facts 
which would reasonably lead to such discovery, whichever is 
earlier. In no event may the action be commenced more than 
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four years after the act or omission giving rise to the claim. 
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Chapter 37 


Verdicts 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 37.00 
APJI 37.01 
APJI 37.02 
APJI 37.03 


APJI 37.04 
APJI 37.05 


APJI 37.06 


APJI 37.07 


APJI 37.08 


APJI 37.09 


APJI 37.10 
APJI 37.11 
APJI 37.12 
APJI 37.13 
APJI 37.14 
APJI 37.15 
APJI 37.16 


APJI 37.17 
APJI 37.18 
APJI 37.19 


APJI 37.20 


Introduction—Forms of Verdict 
Quotient Verdicts 
Non-Unanimous Verdict by Agreement 


One Plaintiff—One Defendant (with No 
Counterclaim) 


One Plaintiff—One Defendant (with Counterclaim) 


One Defendant, Multiple Claims Indivisible 
Damages 


One Defendant, Multiple Claims Divisible and 
Separate Damages 


Multiple Defendants, Multiple Claims Indivisible 
Damages 


Multiple Defendants, Multiple Claims Divisible and 
Separate Damages 


Multiple Plaintiffs Under Rule 20, Alabama Rules of 
Civil Procedure 


General Verdict with Interrogatories 

Special Interrogatories 

Counts in Tort and Contract 

Detinue—Plaintiff in Possession of Property 
Detinue—Defendant in Possession of Property 
Ejectment—Verdict Form—Plaintiff—Defendant 


Ejectment—When Defendant Suggests Adverse 
Possession—Improvements 


Verdict Sustaining Will 
Eminent Domain 


Actions Based on Tort and Actions for Personal 
Injury Based on Breach of Contract 


Wrongful Death Claim When Combined with Claims 
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for Injuries Sustained Prior to Death 
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APJI 37.00 INTRODUCTION—FORMS OF 
VERDICT 


Ladies and gentlemen of the Jury, for your convenience, 
the court has prepared for your use in this case forms of 
verdict which will be explained to you. No inferences are to 
be drawn by you from the fact that the court has supplied 
you with these forms, or from the order in which the court 
reads them to you. When you have reached a verdict you will 
select and complete the form which corresponds to your 
verdict and which is to be signed by your foreman. All twelve 
of you must agree on any verdict which you return to the 
court. 


Notes on Use 


This is an introduction to the use of the forms of verdicts which 
follow. A unanimous verdict is mentioned. However, Ala. R. Civ. P 
48 permits the parties to agree to accept a non-unanimous verdict. 
See APJI 37.02, Non-unanimous verdict by Agreement. 


All forms of verdicts read to the Jury by the court should be 
furnished to the Jury and contain the style of the case giving the 
full correct names of the parties. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


As to the charge explaining quotient verdict see: Fidelity & 
Deposit Co. of Maryland v. Adkins, 222 Ala. 17, 130 So. 552 (1930). 


As to form of jury verdict see: City of Birmingham v. Hawkins, 
196 Ala. 127, 72 So. 25 (1916), overruled on other grounds in part 
by, Matthews v. Donald, 263 Ala. 575, 83 So. 2d 291 (1955). 


As to requirement of unanimous verdict see: Powell v. Atlantic 
Coast Line Ro Co., 274 Ala. 533/150 So. 2d 179 (1962). 


285 


APJI 37.00 ALABAMA PATTERN JURY INSTRUCTIONS 


As to signature of foreman see: Floyd v. Jackson, 26 Ala. App. 
575, 164 So. 121 (1935). 


Am. Jur. 2d, Trial §§ 1141 to 1174. 
A.L.R. Library 

Validity of verdict awarding medical expenses to personal 
injury plaintiff, but failing to award damages for pain and suffer- 
ing, 55 A.L.R.4th 186. 

Verdict-urging instructions in civil case admonishing jurors to 
refrain from intransigence, or reflecting on integrity or intelligence 


of jurors, 41 A.L.R.3d 1154. 


Verdict-urging instructions in civil case commenting on weight 
of majority view or authorizing compromise, 41 A.L.R.3d 845. 


Verdict-urging instructions in civil case stressing desirability 
and importance of agreement, 38 A.L.R.3d 1281. 


Verdict for money judgment which finds for party for ambigu- 
ous or no amount, 49 A.L.R.2d 1328. 


Effect of verdict “for plaintiff” in action against multiple 
defendants, 47 A.L.R.2d 803. 


Validity and effect of verdict in civil action finding defendant 
“not guilty,” 7 A.L.R.2d 1341. 
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VERDICTS APJI 37.01 
APJI 37.01 QUOTIENT VERDICTS 


It would be improper, in arriving at your verdict, for you 
to agree to be bound beforehand, for each juror to assess the 
damages separately, total the twelve separate figures, then 
divide the total by twelve to arrive at your verdict. This is 
known as a quotient verdict and is illegal. 


Notes on Use 


This is a precautionary charge to be used in the discretion of 
the court when same is deemed advisable. 


References 


Security Mut. Finance Corp. v. Harris, 288 Ala. 369, 261 So. 
2d 43 (1972). 


Fidelity & Deposit Co. of Maryland v. Adkins, 222 Ala. 17, 130 
So. 552 (1930). 


West’s Key Number Digest, Trial €232(3), 315. 

Am. Jur. 2d, Trial §§ 1290, 1540, 1628, 1647. 
A.L.R. Library 

Comment Note.—Quotient verdicts, 8 A.L.R.3d 335. 


Quotient condemnation report or award by commissioners or 
the like, 39 A.L.R.2d 1208. 


Quotient arbitration award or appraisal, 20 A.L.R.2d 958. 
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APJI 37.02 NON-UNANIMOUS VERDICT BY 
AGREEMENT 


It is stipulated and agreed between the parties that if 
you are unable to reach a unanimous verdict, that is, if all 
twelve of you can not agree on a verdict, that a verdict agreed 
upon by not less than —_______ of your members will be 
acceptable. 


In the event you do not reach a unanimous verdict but 
do reach a verdict to which at least _______ of your members 
agree, your Foreman will sign the verdict and indicate in his 
own handwriting on the bottom of the verdict form furnished 
you, the number voting for the verdict and the number vot- 
ing against it. 


Notes on Use 


Use this instruction where the parties have agreed to a non- 
unanimous verdict. Fill in the blanks with the numbers agreed to. 


References 
Ala. R. Civ. P. 48. 


For stipulation by counsel, see Ala. R. Civ. P. Form 76. 
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APJI 37.03 ONE PLAINTIFF—ONE 
DEFENDANT (WITH NO 
COUNTERCLAIM) 


A. PLAINTIFF'S VERDICT 


(When Compensatory Damages Only are Submitted to the 
Jury) 


If, after a full and fair consideration of all the evidence, 
you find for the plaintiff, then you should use the following 
verdict form: 


“We, the jury, find for the plaintiff and against the 
defendant and assess the plaintiffs damages at ________ dol- 
laTs-($ 2208 B58) 


Foreperson” 


B. PLAINTIFF'S VERDICT 
(When Punitive Damages are Submitted to the Jury) 


If, after a full and fair consideration of all the evidence, 
you find for the plaintiff, then you should use the following 
verdict form: 


“We, the jury, find for the plaintiff and against the 
defendant and assess plaintiffs damages as follows: 


@ompencatonye = dollars (f= =). 


Punitives 22. =dollarsi($. <*=25)! 


Foreperson” 
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C. DEFENDANT'S VERDICT 


If, after a full and fair consideration of all the evidence, 
you find for the defendant, then you should use the following 
verdict form: 


“We, the jury, find in favor of the defendant and against 
the plaintiff. 


Foreperson” 


Notes on Use 
To be preceded by APJI 37.00. 


Use in a case where there is one plaintiff and one defendant. 
Furnish forms of verdicts to Jury. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 
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APJI 37.04 ONE PLAINTIFF—ONE 
DEFENDANT (WITH 
COUNTERCLAIM) 


A. PLAINTIFF’S VERDICT 


(When Compensatory Damages Only are Submitted to the 
Jury) 


If, after a full and fair consideration of all the evidence, 
you find that the plaintiff is entitled to recover from the 
defendant and that the defendant is not entitled to recover 
from the plaintiff on the counterclaim, then you should use 
the following verdict form: 


“We, the jury, find for the plaintiff and against the 
defendant and assess the plaintiffs damages at _______ dol- 


(ars pee): 


We further find in favor of the plaintiff and against the 
defendant on the defendant’s counterclaim. 


Foreperson” 


B. PLAINTIFF'S VERDICT 
(When Punitive Damages are Submitted to the Jury) 


If, after a full and fair consideration of all the evidence, 
you find that the plaintiff is entitled to recover from the 
defendant and that the defendant is not entitled to recover 
from the plaintiff on the counterclaim, then you should use 
the following verdict form: 


“We, the jury, find for the plaintiff and against the 
defendant and assess plaintiffs damages as follows: 


Compensatory; 2) = = sdollars(G™= sam *)’ 


Punitive: 2) a2 Sdollarsi($e eos): 
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“We further find in favor of the plaintiff and against the 
defendant on the defendant’s counterclaim. 


Foreperson” 


C. DEFENDANT'S VERDICT 


(When Compensatory Damages Only are Submitted to the 
Jury on the Counterclaim) 


If, after a full and fair consideration of all the evidence, 
you find that the plaintiff is not entitled to recover from the 
defendant, but that the defendant is entitled to recover from 
the plaintiff on the defendant’s counterclaim, then you 
should use the following verdict form: 


“We, the jury, find in favor of the defendant on the 
plaintiffs claim. 


We further find in favor of the defendant and against 
the plaintiff on the defendant’s counterclaim and assess 
defendant’s damages at _________ dollars ($ ae) 





Foreperson” 


D. DEFENDANT'S VERDICT 


(Where Punitive Damages are Submitted to the Jury on the 
Counterclaim) 


If, after a full and fair consideration of all the evidence, 
you find that the plaintiff is not entitled to recover from the 
defendant, but that the defendant is entitled to recover from 
the plaintiff on the defendant’s counterclaim, then you 
should use the following verdict form: 
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“We, the jury, find in favor of the defendant on the 
plaintiffs claim. 


We further find in favor of the defendant and against 
the plaintiff on the defendant’s counterclaim and assess 
defendant’s damages as follows: 


Compensatory: _______ dollars ($____). 


UVic pee eee OlLaLss( hoe ween) 


Foreperson” 


Kk. VERDICT IN WHICH NEITHER PARTY IS 
ENTITLED TO RECOVER 


If, after a full and fair consideration of all the evidence, 
you find that neither party is entitled to recover from the 
other party, then you should use the following verdict form: 


“We, the jury, find in favor of the defendant on the 
plaintiffs claim. 


We further find in favor of the plaintiff on the defen- 
dant’s counterclaim. 


It is our verdict that neither party recover from the 
other. 


Foreperson” 


F. VERDICT IN WHICH BOTH PARTIES RECOVER 


(When Compensatory Damages Only are Submitted to the 
Jury) 


If, after a full and fair consideration of all the evidence, 
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you find that the plaintiff is entitled to recover from the 
defendant, and that the defendant is entitled to recover from 
the plaintiff on the defendant’s counterclaim, then you 
should use the following verdict form: 


“We, the jury, find in favor of the plaintiff and against 
the defendant and assess plaintiffs damages at _______-_ dol - 


[ArS) (eee eens) 


We further find in favor of the defendant and against 
the plaintiff on the defendant’s counterclaim and assess 
defendant’s damages at _______ dollars ($ ______). 


Foreperson” 


G. VERDICT IN WHICH BOTH PARTIES RECOVER 
(When Punitive Damages are Submitted to the Jury) 


If, after a full and fair consideration of all the evidence, 
you find that the plaintiff is entitled to recover from the 
defendant, and that the defendant is entitled to recover from 
the plaintiff on the defendant’s counterclaim, then you 
should use the following verdict form: 


“We, the jury, find in favor of the plaintiff and against 
the defendant and assess plaintiffs damages at: 


Compensatory ollarci beeen) 
Bunitin cu Ola rsh eee) 


We further find in favor of the defendant and against 
the plaintiff on the defendant’s counterclaim and assess 
defendant’s damages as follows: 


Compensatory: dollara (pe 


Punitive: 22 i dollarss( pa Sees). 
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Foreperson” 


Notes on Use 
To be preceded by APJI 37.00. 


Use in a case where there is one plaintiff and one defendant 
where there is a counterclaim. Furnish forms of verdict to Jury. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 
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APJI 37.05 ONE DEFENDANT, MULTIPLE 
CLAIMS INDIVISIBLE DAMAGES 


A. PLAINTIFF'S VERDICT 
COMPENSATORY DAMAGE CLAIMS 


If, after a full and fair consideration of all the evidence, 
you find for the plaintiff on some or all of the claims, then 
you should use the following verdict form: 


“We, the jury, find in favor of the plaintiff and against 
the defendant on the claims marked below (circle “YES” next 
to the claim(s) on which you find in favor of the plaintiff; 
circle “NO” if you find in favor of the defendant): 


1. (COURT TO INSERT DESCRIPTION OF THE 
CLAIM) 


YES NO 


2. (COURT TO INSERT DESCRIPTION OF THE 
CLAIM) | 


YES NO 


3. (COURT TO INSERT DESCRIPTION OF THE 
CLAIM) 


YES NO 


and assess the plaintiff's compensatory (or nominal) dam- 
avesrate =~. dollarsi( Smee ==). 


PUNITIVE DAMAGE CLAIMS 


“We, the jury, further find that the plaintiff is entitled 
to recover punitive damages on the claims marked below 
(circle “YES” next to the claim(s) on which you award puni- 
tive damages; circle “NO” if you do not award punitive 
damages): 
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1. (COURT TO INSERT DESCRIPTION OF THE 
CLAIM) 


YES NO 


2. (COURT TO INSERT DESCRIPTION OF THE 
CLAIM) 


YES NO 


3. (COURT TO INSERT DESCRIPTION OF THE 
CLAIM) 


YES NO 


and assess punitive damages at _________ dollars ($______). 


Foreperson” 


B. DEFENDANT'S VERDICT 


If, after a full and fair consideration of all the evidence, 
you find for the defendant on all claims, then you should use 
the following verdict form: 


“We, the jury, find in favor of the defendant and against 
the plaintiff on all claims. 


Foreperson” 


Notes on Use 


Use this verdict form only if a special verdict form is requested. 
This form would be appropriate if the plaintiff has several and 
separate claims against the same defendant joined in one action, 
for example, breach of contract with a demand for compensatory 
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damages and a tort claim with a demand for the same compensa- 
tory damages, plus a demand for punitive damages. This form 
would prevent the jury from awarding a double recovery to the 
plaintiff for the same damages requested in more than one count. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Jerome A. Hoffman & William A. Schroeder, Burdens of Proof, 
38 Ala. L. Rev. 31, 55 (1986). 


A.L.R. Library 


Propriety and effect of jury’s apportionment of damages as 
between tortfeasors jointly and severally liable, 46 A.L.R.3d 801. 


Effect of verdict “for plaintiff’ in action against multiple 
defendants, 47 A.L.R.2d 803. 
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APJI 37.06 ONE DEFENDANT, MULTIPLE 
CLAIMS DIVISIBLE AND 
SEPARATE DAMAGES 


CLAIM ONE: (COURT TO INSERT DESCRIPTION OF 
THE CLAIM) 


(Compensatory Damages Claim) 
“We, the jury, find in favor of the plaintiff on this claim 
and against the defendant and assess plaintiffs damages at 


aa Bod ed Gllars (Seas 4s 4 = 4): 


CLAIM TWO: (COURT TO INSERT DESCRIPTION OF 
THE CLAIM) 


(Punitive Damage Claim) 
“We, the jury, find in favor of the plaintiff on this claim 
and against the defendant and assess plaintiffs damages as 
follows: 


Compensatory? 2 = dollarsi($ 2 es), 


Punitive ‘dollars ($—— == =); 


Foreperson” 


B. DEFENDANT'S VERDICT 


If, after a full and fair consideration of all the evidence, 
you find for the defendant on all claims, then you should use 
the following verdict form: 


“We, the jury, find in favor of the defendant and against 
the plaintiff on all claims. 
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Foreperson” 


Notes on Use 


This verdict form would be used only if a special verdict form 
is requested. This form would be appropriate if the plaintiff has 
several and separate claims against the same defendant joined in 
one action, seeking separate and different damages for each claim. 
It may be that if some claims seek recovery of the same compensa- 
tory damages or punitive damages, that the trial judge will have to 
combine this form with APJI 37.12. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 
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APJI 37.07 MULTIPLE DEFENDANTS, 
MULTIPLE CLAIMS INDIVISIBLE 
DAMAGES 


A. PLAINTIFF'S VERDICT 


If, after a full and fair consideration of all the evidence, 
you find for the plaintiff on some or all of the claims, then 
you should use the following verdict form: 


CLAIM ONE: (COURT TO INSERT DESCRIPTION OF 
THE CLAIM) 


“We, the jury, find in favor of the plaintiff on this claim 
and against the following defendants: Circle the name of 
each defendant against whom you find: 


1. (COURT TO INSERT NAME OF DEFENDANT) 
2. (COURT TO INSERT NAME OF DEFENDANT) 
3. (COURT TO INSERT NAME OF DEFENDANT) 


CLAIM TWO: (COURT TO INSERT DESCRIPTION OF 
THE CLAIM) 


“We, the jury, find in favor of the plaintiff on this claim 
and against the following defendants: Circle the name of 
each defendant against whom you find: 


1. (COURT TO INSERT NAME OF DEFENDANT) 
2. (COURT TO INSERT NAME OF DEFENDANT) 
3. (COURT TO INSERT NAME OF DEFENDANT) 


“We, the jury, having found in favor of the plaintiff on 
the above claim(s) assess the plaintiffs compensatory (or 
nominal) damages at _______ dollars ($ _______). 
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“We, the jury, having found in favor of the plaintiff on 
claim number(s) _______ ass ess the plaintiffs punitive dam- 
ages. at —— = — =dollare(} = =e: 


Foreperson” 


B. DEFENDANT’S VERDICT 


If, after a full and fair consideration of all the evidence 
you find for the defendants on all claims, then you should 
use the following verdict form: 


“We, the jury, find in favor of the defendant and against 
the plaintiff on all claims. 


Foreperson” 


Notes on Use 


Special verdict forms may be appropriate when separate 
claims against several defendants are tried together. The jury 
should have the discretion to determine whether the plaintiff has 
proven the claim against the separate defendants. Further, the 
jury should have the discretion to determine whether to award pu- 
nitive damages against only one defendant when separate claims 
are alleged against each defendant. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 
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APJI 37.08 MULTIPLE DEFENDANTS, 
MULTIPLE CLAIMS DIVISIBLE 
AND SEPARATE DAMAGES 


CLAIM ONE: (COURT TO INSERT DESCRIPTION OF 
THE CLAIM) 


“We, the jury, find in favor of the plaintiff on this claim 
and against the defendant, (name of the defendant) and assess 
plaintiffs damages at _______ dollars ($________). 


CLAIM TWO: (COURT TO INSERT DESCRIPTION OF 
THE CLAIM) 


“We, the jury, find in favor of the plaintiff on this claim, 
and against the defendant, (name of the defendant), and assess 
plaintiffs damages as follows: 


Contpensatony. dollars. bee 


Banitive sees dollars ne sete) 


Foreperson” 


B. DEFENDANT'S VERDICT 


If, after a full and fair consideration of all the evidence 
you find for the defendants on all claims, then you should 
use the following verdict form: 


“We, the jury, find in favor of the defendant and against 
the plaintiff on all claims. 


Foreperson” 
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Notes on Use 


Special verdict forms may be appropriate when separate 
claims against several defendants are tried together. The jury 
should have the discretion to determine whether the plaintiff has 
proven the claim against the separate defendants. Further, the 
jury should have the discretion to determine whether to award pu- 
nitive damages against only one defendant when separate claims 
are alleged against each defendant. 


When the plaintiff has alleged separate claims and is seeking 
different damages from each of several defendants, the trial court 
should include as many separate verdicts on the verdict form as 
are necessary to prevent the entry of a verdict or damages against 
an incorrect defendant. 


In CP & B Enterprises, Inc. v. Mellert, 762 So. 2d 356 (Ala. 
2000), plaintiff sued her co-worker for assault and battery and 
invasion of privacy. She also claimed her employer was vicariously 
liable and for negligent and wanton retention of the co-worker. 
The Court held that a special verdict form was required because 
the jury should have the discretion to award punitive damages 
against one defendant when separate claims are proven against 
each defendant. Specifically, the jury should have had the discre- 
tion to award punitive damages on the assault claim against the 
co-worker and compensatory damages only against the employer 
on the negligent retention claim. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 
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APJI 37.09 MULTIPLE PLAINTIFFS UNDER 
RULE 20, ALABAMA RULES OF 
CIVIL PROCEDURE 


Use applicable APJI instructions for each plaintiff as 
though each plaintiff had a separate cause of action against 
the defendant or defendants. 


Notes on Use 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Ala. R. Civ. P. 20 provides “all persons may join in one action 
as plaintiffs if they assert any right to relief jointly, severally, or in 
the alternative in respect of or arising out of the same transaction, 
occurrence, or series of transactions or occurrences and if any 
question of law or fact common to all these persons will arise in 
the action”. 
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APJI 37.10 GENERAL VERDICT WITH 
INTERROGATORIES 


The Court is submitting to you the following written 
question(s) which you are instructed to answer in writing af- 
ter you have given full and fair consideration to all of the ev- 
idence necessary to determine your answer(s) and the ap- 
plicable rules of law as given you by the Court. After you 
have determined your answer(s) to (the) (each) question(s) 
your foreman or forewoman will write the answer(s) in the 
appropriate blank space(s) and sign his or her name at the 
bottom on the line indicated. 


After you have answered the question(s) and your fore- 
man or forewoman has signed (them) (it), then you will select 
from the form of verdicts which the Court will furnish to you 
the form that fits your general verdict. Your general verdict 
should be based upon, and in accordance with, the answers 
to the questions. 


The general forms of verdicts which are being furnished 
to you with these questions read as follows: (here use ap- 
propriate APJI forms of verdicts.) 


Notes on Use 


For form of interrogatories, see APJI 37.11. 


Use this instruction in any case where a general verdict is ac- 
companied by interrogatories under Rule 49(c), ARCP. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Ala. R. Civ. P. 49(c). 
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APJI 37.11 SPECIAL INTERROGATORIES 


The Court is submitting to you the following written 
question(s) which you are instructed to answer after you 
have given full and fair consideration to all of the evidence 
and the applicable rules of law as given to you by the Court. 
After you have determined your answer(s) to (the) (each) 
question, your foreman or forewoman will write your 
answer(s) in the appropriate blank space(s) and sign his or 
her name at the bottom on the line indicated. 


“INTERROGATORIES 


You are hereby directed to answer the following 
question(s) after you have fully considered all the 
evidence relating to your answer(s) and the ap- 
plicable rule(s) of law as explained to you by the 
Court: 


Question: (Example: was the defendant (name) do- 
ing business in Alabama on the — day of 
19S? 


Answer: NADI a) 


Question: (Example: was the plaintiff (name) guilty 
of contributory negligence which proximately con- 
tributed to (his) (her) own injury? 


Answer: 2nY Le N© 


Question: (Example: do you find from the evidence 
that (state fact in issue to be determined)? 


Answer: _ YES __NO 


Foreman-Forewoman” 
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Notes on Use 


Use this instruction in any case where a special finding is to 
be made under Ala. R. Civ. P. 49. 


References 


Ala. R. Civ. P. 49. 
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APJI 37.12 COUNTS IN TORT AND CONTRACT 


Plaintiff is claiming of defendant(s) damages for breach 
of contract (here state nature of ex contractu claim) and also 
claims of defendant(s) damages for breach of a legal duty 
other than by contract (here state nature of tort claim). If af- 
ter a full and fair consideration of all of the evidence you are 
reasonably satisfied that the plaintiff is entitled to recover 
under either or both claims then you should use the form of 
verdict which reads: 


“We the jury find for the Plaintiff and against the 
Defendant(s) as follows: (1) For breach of contract 


we assess the Plaintiffs damages at —______. dol - 
lar sp see eens). 

(2) For (negligence) (wanton conduct) (other) we as- 
sess the Plaintiffs damages at ___ dollars 
($ pene Be); 

It is our intention to assess total damages to the 
Rlaintiffate ms Midollars (Gee a 


Foreman-Forewoman” 


Fill in appropriate blank spaces both in words and 
figures the amount arrived at by you. 


DEFENDANT'S VERDICT 


If after a full and fair consideration of all of the evidence 
you are not reasonably satisfied that the plaintiff is entitled 
to recover, then you should use the form of verdict which 
reads: 


“We the jury find for the defendant(s). 
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Foreman-Forewoman” 


Notes on Use 
To be preceded by APJI 37.00. 


To be used in a case where the plaintiff claims damages both 
ex contractu and ex delicto in the same action. The court should 
state ex delicto action in paragraph 2 above where bracketed il- 
lustration appears. 


Interrogatories to the jury may be utilized with a general 
verdict. See references below. 


For form of interrogatories, see APJI 37.11. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Under Ala. R. Civ. P. 49, interrogatories may be used by the 
court to determine the jury’s specific findings. 


Jerome A. Hoffman & William A. Schroeder, Burdens of Proof, 
38 Ala. L. Rev. 31, 55 (1986). 
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APJI 37.13 DETINUE—PLAINTIFF IN 
POSSESSION OF PROPERTY 


PLAINTIFF’S VERDICT 


If, after a full and fair consideration of all the evidence 
you are reasonably satisfied that the plaintiff is entitled to 
recover then you should use the form of verdict which reads: 


“We the jury, find in favor of the plaintiff and 
against the defendant(s) for the following described 
property: 


[ho eee es 
(describe item) 

Doe BLS DES EN eh see celal 
(describe item) 


and assess the alternate value thereof as set out op- 
posite said item(s). 


Said property being in possession of the plaintiff no 
damages are assessed for its detention. 


Foreman-Forewoman” 


In the blank space(s) describe the article(s) to which you 
find the plaintiff is entitled and opposite each article of prop- 
erty state the reasonable value thereof. A description of the 
property sued for is being furnished to you for your use in 
filling in the proper description of the item(s) sued for. 


DEFENDANT'S VERDICT 


If after a full and fair consideration of all the evidence 
you are not reasonably satisfied that the plaintiff is entitled 
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to recover then you should use the form of verdict which 
reads: 


“We the jury find in favor of the defendant and 
against the plaintiff. We assess the value of said 
property as follows: 


1st: eer Fy alizers 
(describe item) 

Ze Svalue:s 
(describe item) 


We assess the defendant’s damages for the wrongful 
detention of said property at the sum of 
dollars} ===ten), 


Foreman-Forewoman” 


In the appropriate blank space(s) describe the article(s) 
and opposite each article state the reasonable value at such 
time as you find from the evidence the possession of the 
plaintiff became wrongful. 


In the appropriate blank space(s) for damages for wrong- 
ful detention of said property fill in both in words and figures 
the amount arrived at by you which the defendant would be 
entitled to recover as damages during the time of its wrong- 
ful detention. 


Notes on Use 


Use in a detinue action where the evidence shows the plaintiff 
to be in possession of the property sued for. Furnish a description 
of the property to the jury for use in filling in the appropriate 
blank spaces where the suit is for more than one item. If only one 
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item is sued for then that item should be described in the form 
verdict furnished to the jury. 


Refer to APJI 12.00 to 12.06 for instructions in detinue actions. 


If demand is made by the defendant under Ala. Code § 6-6-259 
(1975) (West’s Alabama Code), that the jury ascertain the amount 
of a mortgage debt add to the appropriate form of verdict the 
following: 


“We further find the balance of the mortgage debt to be 
$ ” 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Ala. Code §§ 6-6-256, 6-6-257 (1975) (West’s Alabama Code). 
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APJI 37.14 DETINUE—DEFENDANT IN 
POSSESSION OF PROPERTY 


PLAINTIFF'S VERDICT 


If after a full and fair consideration of all the evidence 
you are reasonably satisfied that the plaintiff is entitled to 
recover then you should use the form of verdict which reads: 


“We the jury find in favor of the plaintiff and against 
the defendant for the following described property: 


1) ote See eyaluets 
(describe item) 

Qe as VOLO) eee 
(describe item) 


and assess the alternate value thereof as set out op- 
posite said item(s). 


We further assess the plaintiffs damage for the 
wrongful detention of said property at the sum of 
wae Sea dollars: (je wee as), 


Foreman-Forewoman” 


In the appropriate blank space(s) describe the article(s) 
to which you find the plaintiff to be entitled and opposite 
each article state the reasonable value thereof. 


A description of the property sued for is being furnished 
to you for your use in filling in the proper description of the 
item(s) sued for. 
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DEFENDANT'S VERDICT 


If, after a full and fair consideration of all the evidence 
you are reasonably satisfied that the plaintiff is not entitled 
to recover then you should use the form of verdict which 
reads: 


“We the jury find for the defendant and against the 
plaintiff. We assess the value of the property sued 
for as follows: 


1 22 eee value’ $ 
(describe item) 
We ys EES 


(describe item) 


Foreman-Forewoman” 


In the appropriate blank space(s) describe the article(s) 
and opposite each article state the reasonable value thereof 
at the time of the filing of the suit—which was _____(here 
state date). 


Notes on Use 


Use in a case where the evidence shows the defendant to be in 
possession of the property sued for. Furnish a description of the 
property to the jury for use in filling in the appropriate blank 
spaces where the suit is for more than one item. If only one item is 
sued for then that item should be described in the form verdict 
furnished to the jury. 


Refer to APJI 12.00 to 12.06 for instructions in detinue actions. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
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will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Ala. Code § 6-6-256 (1975) (West’s Alabama Code). 
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APJI 37.15 EJECTMENT—VERDICT 
FORM—PLAINTIFF—DEFENDANT 


PLAINTIFF'S VERDICT 


If, after a full and fair consideration of all the evidence, 
you are reasonably satisfied that the plaintiff is entitled to 
recover then you should use the form of verdict which reads: 


“We, the Jury, find for the plaintiff and against the 
defendant(s) for the lands sued for and as described 


in the complaint viz. _____(description of lands) 
and assess the plaintiffs damages at ________ dol- 
larsi(> 2%): 


Foreman-Forewoman” 


Fill in the blank spaces in both words and figures the 
amount arrived at by you. 


DEFENDANT'S VERDICT 


If, after a full and fair consideration of all the evidence, 
you are reasonably satisfied that the plaintiff is not entitled 
to recover then you should use the form of verdict which 
reads: 


“We the Jury find the issues in favor of the 
defendant(s). 


Foreman-Forewoman” 


Notes on Use 


To be preceded by APJI 37.00. This charge may be used in any 
case where the only issue is the right to possession. Where adverse 
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possession of three years is suggested by the defendant claiming 
permanent improvements under Ala. Code § 6-6-286 (1975) (West’s 
Alabama Code), use APJI 37.16. Furnish to the Jury the above 
forms of verdict. 


References 


Ala. Code §§ 6-6-280 to 6-6-298 (1975) (West’s Alabama Code). 
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APJI 37.16 EJECTMENT—WHEN DEFENDANT 
SUGGESTS ADVERSE 
POSSESSION—IMPROVEMENTS 


VERDICT FINDING SUGGESTION TO BE FALSE 


If, after a full and fair consideration of all the evidence, 
you are reasonably satisfied that the suggestion by the 
defendant(s) claiming adverse possession of three years is 
false then you should use the form of verdict which reads: 


“We, the Jury, find the suggestion of the defen- 
dant(s) of three years adverse possession to be false. 
We further find for the plaintiff and against the 
defendant(s) for the land sued for and as described 


in the complaint. Viz.: _____(description of lands) 
and assess the plaintiffs damages at —_______ do I- 
larsi( Se) 


Foreman-Forewoman” 


Fill in the blank spaces in both words and figures the 
amount arrived at by you. 


VERDICT FINDING SUGGESTION TO BE TRUE 


If, after a full and fair consideration of all the evidence, 
you are reasonably satisfied that the suggestion by the 
defendant(s) claiming adverse possession to be true and that 
the defendant(s) (has) (have) made permanent improvements 
to the land then you should use the form of verdict which 
reads: 


“We, the Jury, find for the defendant(s) on (his) (their) 
suggestion of adverse possession of three years next 
before the commencement of this action to be true. 


We further find that at the time of trial the reasonable 
value of the permanent improvements made by the 
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defendant(s) (and those whose estate he has) to be 
hes Seid ol lanes aiiats 2 oa)" 


We further find that the reasonable market value of the 
lands, exclusive of the value of the permanent improve- 
iae(eieqecn ms) ee hele (Gj) 


We further find and assess the reasonable value of the 
use and occupation of the lands by the defendant(s) 
excluding the increased value by reason of the improve- 
THIGH ES ann Ol at meena 


Foreman-Forewoman” 


Fill in the blank spaces in both words and figures the 
amount arrived at by you. 


Notes on Use 


To be preceded by APJI 37.00. This instruction may be used in 
any case where the defendant suggests adverse possession under 
Ala. Code § 6-6-286 (1975) (West’s Alabama Code), claiming the 
value of permanent improvements. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 


Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 
References 
Ala. Code § 6-6-286 (1975) (West’s Alabama Code). 
A.L.R. Library 


Compensation for improvements made or placed on premises 
of another by mistake, 57 A.L.R.2d 263. 


Defense of adverse possession or statute of limitations as avail- 
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able under general denial or plea of general issue in ejectment 
action, 39 A.L.R.2d 1426. 
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APJI 37.17 VERDICT SUSTAINING WILL 


If, after a full and fair consideration of all the evidence, 
you are reasonably satisfied that the instrument offered in 
evidence is the valid last will and testament of 

(name) deceased, then you will select and complete 
the form of verdict that reads: 


“We, the Jury find the issues in favor of the propo- 
nents and that the will offered in evidence is the 
valid last will and testament of ______(name) 
deceased. 


Foreman-Forewoman” 


VERDICT SUSTAINING CONTEST 


If, after a full and fair consideration of all the evidence, 
you are reasonably satisfied that the instrument offered in 
evidence is not the valid last will and testament of 

(name) deceased, then you will select and complete 
the form of verdict which reads: 


“We, the Jury, find the issues in favor of the contes- 
tant(s) and that the purported will offered in evi- 
dence is not the valid last will and testament of 
____-__(name) deceased. 


Foreman-Forewoman” 
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APJI 37.18 EMINENT DOMAIN 


If you are reasonably satisfied from the evidence that 
the property owner is entitled to compensation in this case, 
the form of the verdict will be: 


“We, the Jury, hereby assess and fix the damages 


and compensation to the owner(s) of the property 
described as: 


in the application for condemnation filed in the of- 


fice of The Judge of Probate of ________ County, Al- 
ADE OL LLC see C1 V0 ee ee] Le 
eee dollarss($ 2 oe), 


Foreman-Forewoman” 


Fill in the blank spaces both in words and figures the 
amount arrived at by you, and one of your number sign it as 
Foreman or Forewoman. 


Notes on Use 


The Court should fill in the description of the property involved 
or the tract and project number used in the application of 
condemnation and also fill in the date the application was filed in 
the Probate Court. The only blanks the Jury should have to fill in 
is the amount of award. 


If there is a partial taking for a public highway and there is 
evidence that the remaining land was worth as much or more im- 
mediately after the completion of the road than before the taking 
and the Jury could possibly return a verdict that the property 
owner suffered no damage, then the following additional charge 
would be proper: 


If you are reasonably satisfied from the evidence that 
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the taking of a portion of the property owner’s land for a 
public (use) (road) enhanced or increased the value of the 
remaining land in the same tract and that the part remain- 
ing is worth as much or more after completion of the (proj- 
ect) (road) than the entire tract was worth immediately 
before the taking then the property owner(s) (has) (have) 
sustained no damage, and you would write in the blank space 
the words “no damage” and one of your number sign it as 
Foreman or Forewoman. 


References 
Morgan County v. Hill, 257 Ala. 658, 60 So. 2d 838 (1952). 
West’s Key Number Digest, Eminent Domain ¢-136, 145(4). 


Jerome A. Hoffman & William Schroeder, Burdens of Proof, 38 
Ala. L. Rev. 31, 55 (1986). 
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APJI 37.19 ACTIONS BASED ON TORT AND 
ACTIONS FOR PERSONAL INJURY 
BASED ON BREACH OF 
CONTRACT 


The plaintiff is claiming (past damages), (future dam- 
ages) and (punitive damages). 


Past damages means all damages you find the plaintiff 
has suffered until (the date of this trial) (the date of the 
judgment) (today). 


Future damages means all damages and losses reason- 
ably anticipated to be suffered or incurred by the plaintiff 
following the date of the judgment. 


Punitive damages—(See APJI 11.03). 


Should you find for the plaintiff and assess one or more 
types of the damages claimed, it is necessary that you item- 
ize the damages and the form of your verdict would read as 
follows: 


We the jury find the issues in favor of the plaintiff and 
against the defendant and assess the plaintiffs damages as 
follows: 


Past damages $______- dollars 
Future damages $_______ dollars. 
Punitive damages $________ dollars. 


It is our intention to assess total damages to the plaintiff 
ate p = dollars: 


Foreman 
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Notes on Use 


To be used in all actions based upon tort and any action for 
personal injury based on breach of warranty except actions for 
wrongful death. If plaintiff is not claiming all of the enumerated 
damages, adapt charge accordingly. The effective date is June 11, 
1987. 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


Ala. Code § 6-11-2 (1975) (West’s Alabama Code). 
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APJI 37.20 WRONGFUL DEATH CLAIM WHEN 
COMBINED WITH CLAIMS FOR 
INJURIES SUSTAINED PRIOR TO 
DEATH 


(Insert Name), as Executor 
of the Estate of 
(Insert Name), deceased 


PLAINTIFF IN THE CIRCUIT COURT 
VS. Qi te COUN DY, 
ALABAMA 
(Insert Name) CASE NO. CV-__-— 


Nee, Nee Nee Ne NL” NL SL” NL 


DEFENDANT. 


We, the Jury find in favor of the Plaintiff, (Insert Name) 
as Personal Representative of the Estate of (Insert Name) 
and against the Defendant, (Insert Name), as to the Plain- 
tiffs wrongful death claim and assess the Plaintiffs dam- 
avectdy. ses = edollarcsa. = 4), 


(Foreperson) 


We, the Jury, find in favor of the Defendant, (Insert 
Name) and against the Plaintiff, (Insert Name) as Personal 
Representative of the Estate of (Insert Name), as to the 
Plaintiffs wrongful death claim. 


(Foreperson) 


(Insert Name), as Executor ) 

of the Estate of ) 

(Insert Name), deceased ) 
) IN THE CIRCUIT COURT 
10) Pes eOUIS HG, 


PLAINTIFF 
VS. 
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) ALABAMA 
(Insert Name) ) CASE NO. CV-__-_— 
DEFENDANT. ) 


We, the Jury, find in favor of the Plaintiff, (Insert Name) 
as Personal Representative of the Estate of (Insert Name) 
and against the Defendant, (Insert Name), as to the Plain- 
tiffs claim for damages other than wrongful death and as- 
sess the Plaintiffs damages at _______ dollars ($______). 


(Foreperson) 


We, the Jury, find in favor of the Defendant, (Insert 
Name) and against the Plaintiff, (Insert Name) as Personal 
Representative of the Estate of (Insert Name), as to the 
Plaintiffs claim for damages other than wrongful death. 


(Foreperson) 


Notes on Use 


If more than one count is submitted to the jury, and the jury 
returns a general verdict, the judgment entered upon the verdict 
will be reversed if a directed verdict should have been granted as 
to one of the counts submitted to the jury. See Alfa Mut. Ins. Co. v. 
Roush, 723 So. 2d 1250, 1257 (Ala. 1998); see also Larrimore v. 
Dubose, 827 So. 2d 60 (Ala. 2001). 


References 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law Chapter 33 (5th ed. 2010). 
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Chapter 38 
Will Contest [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 38.00 Will Contest—General Procedure [PL] 
APJI 38.01 Will Contest—Preliminary Instruction [PL] 
APJI 38.02 Will Contest—Invalid Execution [PL] 

APJI 38.03 Lack of Testamentary Capacity [PL] 


APJI 38.04 Mental Capacity—Burden of Proof—Chronic or 
Fixed Mental Disease [PL] 


APJI 38.05 Mental Capacity—Burden of Proof—Insane Intervals 
[PL] 
APJI 38.06 Will Contest Based on Undue Influence [PL] 


APJI 38.07 Will Contest Based on Undue Influence— 
Presumption of Undue Influence [PL] 


APJI 38.08 Will Contest Based on Fraud—No Confidential 
Relationship [PL] 


APJI 38.09 Will Contest—Will Revoked [PL] 


mate Prior 

Title of Instruction Approved ere 
38.00 Will Contest—General Proce- | 5/9/14 38.00 
dure [PL] 
38.01 Will Contest—Preliminary 5/9/14 38.01 
Instruction [PL] 
38.02 Will Contest—Invalid Execu- | 5/9/14 aoe We 
tion [PL] 
38.03 Lack of Testamentary Capa- | 6/6/14 8 7 
city [PL] 
38.04 Mental Capacity—Burden of | 6/6/14 28 5 
Proof—Chronic or Fixed Mental 
Disease [PL] 
38.05 Mental Capacities anen of | 6/6/14 38.07 
Proof—Insane Intervals [PL] 
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Date Prior 
Title of Instruction Approved ree 
38.06 Will Contest Based on Undue | 9/5/14 38.09 
Influence [PL] 


38.07 Will Contest Based on Undue | 9/5/14 38.10, 
Influence—Presumption of Undue 38.11 
Influence [PL] 

38.08 Will Contest Based on 6/6/14 te kal lia 
Fraud—No Confidential Relation- 38.13 

ship [PL] 

ae Will Contest—Will Revoked | 9/5/14 
PL] 
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APJI 38.00 WILL CONTEST—GENERAL 
PROCEDURE [PL] 


I. 
A will may be contested either: 


1. In the probate court in which it is offered, before the 
probate. Ala. Code § 43-8-190 (1975) (West’s Alabama 
Code), or 


2. In the circuit court within six months after the will has 
been admitted to probate, and the person contesting the 


will must not have previously contested it. Ala. Code 
§ 438-8-199 (1975) (West’s Alabama Code). Stevens v. 
Gary, 565 So. 2d 73 (Ala. 1990). 


But, in Mobile, Jefferson, Shelby, and Pickens Counties 
the will may be contested in probate court after it is admit- 
ted to probate. The user should read Byrd v. Bentley, 221 
So. 3d 1064 (Ala. 2016), Bolin, J., concurring specially, to 
determine the circumstances when the contest can be filed 
in the probate courts in those counties after the will has 
been admitted to probate. 


Probate is the “ ‘act or process of proving a will.’ Black’s 
Law Dictionary 1365-66 (4th rev. ed. 1968).” Russell v. 
Maxwell, 387 So. 2d 156, 157 (Ala. 1980). 


The will must be offered for probate before it can be 
contested. Hooper v. Huey, 293 Ala. 63, 300 So. 2d 100 
(1974), disapproved of in part, Bardin v. Jones, 371 So. 2d 23 
(Ala. 1979). 


The same person may petition to probate the will and to 
contest it. Hooper v. Huey, 293 Ala. 63, 300 So. 2d 100 (1974), 
disapproved of in part, Bardin v. Jones, 371 So. 2d 23 (Ala. 
1979). 


Proceedings under § 43-8-190 or § 43-8-199 must comply 
“exactly with the terms” of either statute. Ex parte Floyd, 
105 So. 3d 1193, 1197 (Ala. 2012) (quoting Simpson v. Jones, 
460 So. 2d 1282, 1284 (Ala. 1984)). 
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Ala. Code § 43-8-5 (1975) (West’s Alabama Code) may 
toll the time to file a will contest in circuit court, but the 
fraud that tolls the time to file must be the kind of fraud 
that would allow relief for fraud on the court. Floyd at 1198; 
Christian v. Murray, 915 So. 2d 23 (Ala. 2005). Section 43- 
8-5 applies “when a contestant. . . shows that the proponent 
. . . has engaged in fraud in connection with the administra- 
tion of his estate;. . . .” Floyd at 1198. 


No will shall be effective unless probated within five 
years from the death of the testator unless the testator was 
not an inhabitant of this State at his or her death. Ala. Code 
§ 43-8-161 (1975) (West’s Alabama Code). 


II. 
Grounds for Contest 


1. The will was not duly executed. 

2. The testator or testatrix was of unsound mind. 
3. Any other valid objection. 

Ala. Code § 43-8-190 (1975) (West’s Alabama Code). 
Other valid grounds are: 


(a) The will was procured by undue influence (confidential 
relationship). Ex parte Helms, 873 So. 2d 1139 (Ala. 
2003). 


(b) The will was executed through mistake. Martindale v. 
Bridgforth, 210 Ala. 565, 98 So. 800 (1924). 


(c) The will was procured by fraud. Cf. Bolan v. Bolan, 611 
So. 2d 1051 (Ala. 1993) (fraud is generally considered a 
species of undue influence); Shirley v. Ezell, 180 Ala. 
352, 60 So. 905 (1913). Cf., Shipman v. Furniss, 69 Ala. 
555, 1881 WL 1198 (1881) (dicta). 


(d) The will was revoked by the testator. Maxwell v. 
Dawkins, 974 So. 2d 282 (Ala. 2006); Crim v. Pike, 663 
So. 2d 903 (Ala. 1995); Franklin v. Bogue, 245 Ala. 379, 
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17 So. 2d 405 (1944); Ala. Code § 43-8-136 (1975) (West’s 
Alabama Code). 


III. 
Contest in Probate Court 


The contest must be filed before the court issues a final 
order that the will is valid. Ex parte Barrows, 892 So. 2d 914 
(Ala. 2004); Steele v. Sullivan, 484 So. 2d 422 (Ala. 1986). A 
contest may be filed by any person interested in the will or 
who would be an heir or distributee of the estate if the testa- 
tor had died intestate. Ala. Code § 43-8-190 (1975) (West’s 
Alabama Code). 


The contest is tried on the issues made up under direc- 
tion of the court between the applicant who is designated as 
plaintiff and the contestant as defendant. Ala. Code § 43-8- 
190 (1975) (West’s Alabama Code). 


A contest may be tried by jury in the probate court. Ala. 
Code §§ 43-8-190 to 197 (1975) (West’s Alabama Code). Furrow 
v. Helton, 13 So. 3d 350 (Ala. 2008). 


The Alabama Rules of Civil Procedure “are applicable to 
[a contest in probate court] to the extent. . . [the] proceed- 
ings are not controlled by statute.” Cook v. Cook, 396 So. 2d 
1037 (Ala. 1981). 


The costs of the will contest “must be paid by the contest- 
ing party if he fails.” Ala. Code § 43-8-196 (1975) (West’s Al- 
abama Code). The contesting party “fails” if he or she does 
not present credible evidence in support of any theory of the 
contest. McGee v. McGee, 91 So. 3d 659, 670 (Ala. 2012). In 
McGee at n. 17 the Court noted the contestant did not offer 
credible evidence of “any” ground of the contest. Attorney’s 
fees can be awarded as part of the costs. 


A party can appeal the contest verdict to the circuit court 
or the Supreme Court of Alabama. Ala. Code § 12-22-21 
(1975) (West’s Alabama Code). 
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IV. 
Transfer of will contest to circuit court. 


Burns v. Ashley, 274 So. 3d 970 (Ala. 2018). 
Jones v. Brewster, 282 So. 3d 854 (Ala. 2019). 


The circuit court has no jurisdiction over a will contest 
unless the probate court first opens the estate by acting on 


the petition for letters of administration. Ex parte Baker, 
183 So. 3d 139 (Ala. 2015). 


A will contest may be transferred from the probate court 
to circuit court upon written demand of any party, and the 
demand must be made at the time the initial pleading is 
filed. Ala. Code § 48-8-198 (1975) (West’s Alabama Code). 
Kaller By and Through Conway v. Rigdon, 480 So. 2d 536 
(Ala. 1985). 


Only a valid contest proceeding can be transferred to 
circuit court. Nottage v. Jones, 388 So. 2d 923 (Ala. 1980). A 
valid contest is a contest the probate court has jurisdiction 
to hear. Steele v. Sullivan, 484 So. 2d 422 (Ala. 1986). 


Upon transfer of the contest to the circuit court the is- 
sues must be made up in the circuit court as if the trial were 
to be held in the probate court and trial had as in all other 
civil cases in the circuit court. Ala. Code § 43-8-198 (1975) 
(West’s Alabama Code). But, the contest can be amended in 
circuit court to state those issues that can properly be raised 
in a will contest. Bardin v. Jones, 371 So. 2d 23 (Ala. 1979). 
The contest can be amended to conform to the evidence. Crim 
v. Pike, 663 So. 2d 903 (Ala. 1995). 


The transfer to circuit court under § 43-8-198 is an 


extension of the probate proceedings. Bardin v. Jones, 371 
So. 2d 238 (Ala. 1979). 


V. 
Contest filed in circuit court. 


Neither Ala. Code § 43-8-198 (1975) (West’s Alabama 
Code) nor § 43-8-190 states who shall be designated as 
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plaintiff and who shall be designated as defendant in a will 
contest case in circuit court or probate court. 


Our Supreme Court recognized that none of the statutes 
state the procedure and it established the procedure as 
follows: 


(1) The defendant, who is in effect the proponent, should 
first introduce the proceedings in the probate court. A 
will which has been admitted to probate must be 
received in evidence without further proof. 


(2) The plaintiff, who is in effect the contestant, then should 
introduce evidence on which the alleged invalidity of 
the will is based. 


(3) The proponent-defendant should then introduce rebut- 
tal evidence, if any. 


(4) The proponent-defendant should make the opening 
arguments to the jury. 


(5) The contestant-plaintiff should make the arguments for 
contestant. 


(6) The proponent-defendant should have the closing 
argument. 


Smith v. Bryant, 263 Ala. 331, 334, 82 So. 2d 411, 414 (1955). 


The words “opening arguments”, refer to argument after 
the evidence is in. Cook v. Cook, 396 So. 2d 1037 (Ala. 1981). 
In Cook the contestant made what is normally understood as 
an opening statement, and the court refused to allow the 
proponent to make a rebuttal opening. The Court held the 
trail court did not commit error. 


The costs of the will contest “must be paid by the contest- 
ing party if he fails.” Ala. Code § 43-8-196 (1975) (West's Al- 
abama Code). The contesting party “fails” is he or she does 
not present credible evidence in support of any theory of the 
contest. McGee v. McGee, 91 So. 3d 659, 670 (Ala. 2012). In 
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McGee at n. 17 the Court noted the contestant did not offer 
credible evidence of “any” ground of the contest. Attorney’s 
fees can be awarded as part of the costs. 


Approved May 9, 2014 
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APJI 38.01 WILL CONTEST—PRELIMINARY 
INSTRUCTION [PL] 


This case involves what is commonly called a will 
contest. 


(Name(s) of proponent(s)) say(s) (name of decedent) 
signed a document that is (his/her) will and it is valid. The 
document is dated (date). (Name(s) of contestant(s)) say(s) 
the document is not a valid will because (state the grounds 
for contest). 


I will refer to the document as a will, but that does not 
mean it is a valid will. You must decide whether it is valid. 


The law gives every person of sound mind and 18 years 
of age or older the right to dispose of (his/her) property at 
death by a written document called a will. 


A person of sound mind has the legal right to dispose of 
(his/her) property any way (he/she) pleases. We are not here 
to decide how (name of decedent) should have disposed of 
(his/her) property or how you would have disposed of it. We 
are not concerned about whether (he/she) acted fairly or 
generously or kindly. 


We are not here to rewrite (name of decedent)’s will. We 
are here to determine the issues raised in this will contest 
between the parties. 


Approved May 9, 2014 


Notes on Use 


Will contests are governed by statute, and to the extent they 
are not, the Alabama Rules of Civil Procedure apply. The statutes 
do not provide the order of proceeding in a will contest. The order 
was judicially determined in Smith v. Bryant, 263 Ala. 331, 334, 
82 So. 2d 411, 414 (1955). 


It has been held that it is not error to refuse the proponent an 
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opportunity to respond to the contestant’s opening statement. Cook 
v. Cook, 396 So. 2d 1037, 1041 (Ala. 1981). On the other hand, no 
case states that the trial judge would abuse his or her discretion to 
allow the contestant and the proponent to open. The user may 
wish to refer to Ala. R. Evid. 611. It speaks to the mode and order 
of interrogation and presentation. 
References 

Ala. Code § 43-8-130 (1975) (West’s Alabama Code). 

Cook v. Cook, 396 So. 2d 1037, 1041 (Ala. 1981). 

Smith v. Bryant, 263 Ala. 331, 334, 82 So. 2d 411, 414 (1955). 

West’s Key Number Digest, Wills 322, 323. 


Ala. R. Evid. 611. 
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APJI 38.02 WILL CONTEST—INVALID 
EXECUTION [PL] 


(Name(s) of contestant(s)) say(s) the will is not valid 
because it was not signed and witnessed as the law requires. 
(He/she/they) say(s) (state the specifics of this ground). 


(Name of proponent(s)) must reasonably satisfy you from 
the evidence that the will was signed and witnessed as 
required by law. (He/She/They) must prove: 


1. That (name of decedent) signed the will (or someone 
signed it for (him/her) at (his/her) direction and in (name of 
decedent)’s presence); and, 


2. The will was signed in front of two witnesses who 
then signed the will as witnesses in (name of decedent)’s 
presence. 


-_OR- 


1. That (name of decedent) signed the will (or someone 
signed it for (him/her) at (his/her) direction and in (name of 
decedent)’s presence); and, 


2. (Name of decedent) acknowledged before two wit- 
nesses that (the signature on the will is (his/her) signature) 
(the will is (his/her) will). The witness must have then signed 
the will as a witness in (name of decedent)’s presence. 


If (name(s) of proponent(s)) proved these things, you will 
find for (him/her/them) on this issue. If (he/she/they) did not 
prove these things, you will find for (name(s) of contestant(s)). 


Approved May 9, 2014 


Notes on Use 


Use this instruction when a ground of contest is the will was 
not validly executed, and the will is not a self-proving will under 
Ala. Code § 43-8-132 (1975) (West’s Alabama Code). The instruc- 
tion combines APJI 38.02 and 38.03 (3d ed. 2013). 
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APJI 38.02 (3d ed. 2013) did not address the alternative way 
to witness a will under § 43-8-131. The witnesses to a will can wit- 
ness either the decedent’s acknowledgment of his or her signature, 
or the will. 


The Alabama Uniform Probate Code relaxed some of the 


technical requirements for the execution of a will. Pope v. Clark, 
551 So. 2d 1053 (Ala. 1989). 


According to the commentary to § 43-8-131, it is not necessary 
that the will be signed in the witnesses’ presence. However, the 
decedent must acknowledge to the witnesses that the document is 
his or her will or that the signature is his or her signature. And, 
the witnesses do not have to be in each other’s presence when each 
witnesses the will. See, Pirtle v. Tucker, 960 So. 2d 620 (Ala. 2006). 
The statute does not appear to contemplate that the acknowledg- 
ment be formal, i.e., before a notary or some other officer. See, 
Burns v. Marshall, 767 So. 2d 347, 351 (Ala. 2000). 


References 
Ala. Code § 43-8-131 (1975) (West’s Alabama Code) states: 


Except as provided within section 43-8-135, every will 
shall be in writing signed by the testator or in the testator’s 
name by some other person in the testator’s presence and by 
his direction, and shall be signed by at least two persons each 
of whom witnessed either the signing or the testator’s 
acknowledgment of the signature or of the will. 


Pickens v. Estate of Fenn, 251 So. 3d 34 (Ala. 2017). 
Pirtle v. Tucker, 960 So. 2d 620 (Ala. 2006). 


Ex parte Helms, 873 So. 2d 1139 (Ala. 2003), on remand 873 
So. 2d 1151 (Ala. Civ. App. 2008). 


Pope v. Clark, 551 So. 2d 1053 (Ala. 1989). 


Board of Trustees of University of Alabama v. Calhoun, 514 
So. 2d 895, 42 Ed. Law Rep. 1031 (Ala. 1987). 


West’s Key Number Digest, Wills 69, 108, 115. 
Am. Jur. 2d Wills § 163. 


Andersen, Will Executions: A Modern Guide, 18 Am. J. Trial 
Advoc. 57 (Summer 1994). 
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Proper execution of self-proving affidavit as validating or 
otherwise curing defect in execution of will itself, 1 A.L.R.5th 965. 


Wills: when is will signed at “end” or “foot” as required by 
statute, 44 A.L.R.3d 701. 


Competency, as witness attesting will, of attorney named 
therein as executor’s attorney, 30 A.L.R.3d 1361. 


Wills: place of signature of attesting witness, 17 A.L.R.3d 705. 


Competency of interested witness to testify to signature or 
handwriting of deceased, 13 A.L.R.3d 404. 


Sufficiency of testator’s acknowledgment of signature from his 
conduct and the surrounding circumstances, 7 A.L.R.3d 317. 


Validity of will signed by testator’s mark, stamp, or symbol, or 
partial or abbreviated signature, 98 A.L.R.2d 841. 


Validity of a will signed by testator with the assistance of 
another, 98 A.L.R.2d 824. 


Effect of mistake of draftsman (other than testator) in drawing 
will, 90 A.L.R.2d 924. 


Fingerprints as signature, 72 A.L.R.2d 1267. 


Admissibility of testator’s declarations upon issue of genuine- 
ness or due execution of purported will, 62 A.L.R.2d 855. 


Sufficiency of publication of will, 60 A.L.R.2d 124. 
Proof of due execution of lost will, 41 A.L.R.2d 393. 


Weight and effect of presumption or inference of due execution 
of will, 40 A.L.R.2d 1223. 
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APJI 38.03 LACK OF TESTAMENTARY 
CAPACITY [PL] 


(Name(s) of contestant(s)) say(s) the will is invalid 
because (name of decedent) did not have the mental capacity 
to make a valid will. This is called testamentary capacity. 


The law presumes (name of decedent) had the mental 
capacity to make a valid will. (Name(s) of contestant(s)) must 
prove (name of decedent) lacked the required mental capa- 
city at the time the will was made on (date). 


Testamentary capacity requires that on (date) (name of 
decedent) had sufficient mind and memory to know and 
understand: 


1. The property (he/she) is about to give by (his/her) will; 
2. The people to whom (he/she) is giving it; and, 
3. That (he/she) is executing a will. 


If (name(s) of contestant(s)) proved to your reasonable 
satisfaction from the evidence that (name of decedent) did 
not have testamentary capacity on (date) you will find for 
(him/her/them). If (he/she/they) did not prove (name of 
decedent) lacked testamentary capacity you will find for 
(name(s) of proponent(s)). 


Approved June 6, 2014 


Notes on Use 


Use this instruction when the contestant claims the decedent 
did not have the testamentary capacity to execute a valid will. The 
instruction combines 2 A.P.J.I 38.04 and 38.05 (3d ed. 2013). 


There is a difference between testamentary capacity and 
mental competence. See, Koonce v. Mims, 402 So. 2d 942 (Ala. 
1981) (not error to allow a physician to give opinion that testator 
was not incompetent because the opinion did not invade the prov- 
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ince of the jury to determine if the testator had testamentary 
capacity). 


References 
Pirtle v. Tucker, 960 So. 2d 620 (Ala. 2006). 
Ex parte Helms, 873 So. 2d 1139 (Ala. 2003). 
Burns v. Marshall, 767 So. 2d 347 (Ala. 2000). 
Allen v. Sconyers, 669 So. 2d 113 (Ala. 1995). 
Johnson v. Howard, 279 Ala. 16, 181 So. 2d 85 (1965). 
Kramer v. Weinert, 81 Ala. 414, 1 So. 26 (1887). 
Taylor v. Kelly, 31 Ala. 59, 1857 WL 468 (1857). 
Stubbs v. Houston, 33 Ala. 555, 1859 WL 612 (1859). 
West’s Key Number Digest, Wills 1, 50, 52(1), 55(1), 55(10). 
Am. Jur. 2d Wills §§ 61 to 86. 
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APJI 38.04 MENTAL CAPACITY—BURDEN OF 
PROOF—CHRONIC OR FIXED 
MENTAL DISEASE [PL] 


(Name(s) of contestant(s)) say(s) (name of decedent) had 
(chronic and fixed insanity/had been insane/other incapacity, 
e.g., dementia, Alzheimer’s disease, etc.) before (he/she) 
signed the will. Therefore, (he/she/they) say(s) (name of 
decedent) did not have mental capacity to make a valid will. 


(Name(s) of contestant(s)) must prove this to your rea- 
sonable satisfaction from the evidence. If (he/she/they) did 
not prove this, you must find that (name of decedent) had 
the mental capacity to make the will dated (date). 


If (he/she/they) did prove it, (name(s) of proponent(s)) 
must then prove to your reasonable satisfaction from the ev- 
idence that (name of decedent) signed the will when (he/she) 
was in a lucid interval. If (name(s) of proponent(s)) did not 
prove this, you must find that (name of decedent) did not 
have mental capacity to make the will. If (name(s) of 
proponent(s)) proved (name of decedent) signed the will dur- 
ing a lucid interval, you must find that (name of decedent) 
did have mental capacity to make the will. 


A lucid interval is a period of time when a person regains 
sufficient mind and memory to know and understand: 


1. The property (he/she) is about to give by (his/her) will; 
2. The people to whom (he/she) is giving it; and, 
3. That (he/she) is executing a will. 


Approved June 6, 2014 


Notes on Use 


Use this instruction when the contestant(s) claims the testator 
or testatrix had habitual (chronic) or fixed insanity, was actually 
insane or had some other incapacity before he or she signed the 
will. 
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This instruction restates and combines APJI 38.06 and 38.08 
(3d ed. 2013). 


The definition of “lucid interval” is based on Saxon v. Whitak- 
er’s Ex’r, 30 Ala. 237, 1857 WL 362 (1857); Montgomery v. State, 
781 So. 2d 1007 (Ala. Crim. App. 2000); and Black’s Law Dictio- 
nary p. 959 (7th ed. 1999, Bryan A. Garner). Saxon stated at *1: 
“Lucid intervals are the clear or calm intermissions of that habit- 
ual insanity,—the mere temporary cessations of the malady,—the 
spaces between the periods of its control and mastery of the mind.” 

References 

Toler v. Murray, 886 So. 2d 76, 79 (Ala. 2004). “[Tlo make a 
valid will, a testator need only know [ | his estate and to whom 
he wishes to give his property and understand [| | that he is exe- 
cuting a will.” (internal quotation marks omitted). 

Smith v. Vice, 641 So. 2d 785 (Ala. 1994). 

Fletcher v. DeLoach, 360 So. 2d 316 (Ala. 1978). 

Johnson v. Howard, 279 Ala. 16, 181 So. 2d 85 (1965). 

Eastis v. Montgomery, 95 Ala. 486, 11 So. 204, 207 (1892). 

Saxon v. Whitaker’s Ex’r, 30 Ala. 237, 1857 WL 362 (1857). 

Montgomery v. State, 781 So. 2d 1007 (Ala. Crim. App. 2000). 


Fincher v. Baker, 709 So. 2d 1 (Ala. Civ. App. 1996), rev’d on 
other grounds, Ex parte Baker, 709 So. 2d 17 (Ala. 1997). 


West’s Key No. Digest, Wills €@42, 52(1), 52(3), 55(1), 330(1). 
Am. Jur. 2d Wills §§ 76-78. 


Black’s Law Dictionary, lucid interval, p. 959 (7th ed. 1999, 
Bryan A. Garner). 
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APJI 38.05 MENTAL CAPACITY—BURDEN OF 
PROOF—INSANE INTERVALS [PL] 


(Name(s) of contestant(s)) say(s) (name of decedent) did 
not have the mental capacity to make a valid will when (he/ 
she) signed the will. (He/She/They) must prove this to your 
reasonable satisfaction from the evidence. 


If you find there were times when (name of decedent) 
did not have the mental capacity to make a valid will, and at 
other times (he/she) did have mental capacity to make a 
valid will, you must decide: 


Did (name(s) of contestant(s)) prove (name of decedent) 
did not have mental capacity to make a valid will when (he/ 
she) signed the will. If (name(s) of contestant(s)) proved this 
then you must find for (him/her/them). 


Approved June 6, 2014 


Notes on Use 


Use this instruction when the evidence is the testator or 
testatrix had spasmodic episodes of insanity or some other 
incapacity. This is different from chronic insanity or incapacity, 
and lucid interval plays no part in the analysis. 


References 
Fletcher v. DeLoach, 360 So. 2d 316 (Ala. 1978). 
Johnson v. Howard, 279 Ala. 16, 181 So. 2d 85 (1965). 


Fincher v. Baker, 709 So. 2d 1 (Ala. Civ. App. 1996), rev’d on 
other grounds, Ex parte Baker, 709 So. 2d 17 (Ala. 1997). 


West’s Key No. Digest, Wills 42, 52(1). 
Am. Jur. 2d Wills §§ 76, 77, 80. 
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APJI 38.06 WILL CONTEST BASED ON UNDUE 
INFLUENCE [PL] 


IMPORTANT: READ NOTES ON USE 


Contestant(s) (name(s) of contestant(s)) say the will is 
not valid because it is the result of (name)’s undue influence 
over (name of decedent). (Name(s) of contestant(s)) say 
(name) unduly influenced (name of decedent) to make the 
will by (describe the conduct). 


Only influence that is undue will invalidate a will. 
(Name) must have had influence over (name of decedent) 
and used that influence to cause (name of decedent) to make 
a will different from what (he/she), if free from influence, 
would have made. 


If (name of decedent)’s will was influenced by affection, 
gratitude, family or personal relationships or ordinary advice 
or argument, this will not invalidate the will. This is so 
because these things do not destroy (name of decedent)’s 
own free will. 


It is not necessary that someone used physical force or 
threats of physical force before there can be undue influence. 
If (name of decedent) made the will because of fear, the 
desire for peace, or some feeling which (he/she) could not 
resist and is virtually the same as force or fear; this is influ- 
ence that will invalidate the will. It is not so much the nature 
and extent of method(s) used on (name of decedent) as it is 
the effect (it/they) had on (him/her). 


(Name(s)) of contestant(s)) must prove to your reason- 
able satisfaction from the evidence all of the following: 


1. That (name) used undue influence on (name of 
decedent); 


2. That the undue influence overpowered (name of 
decedent)’s free will and desire about how (he/she) wanted to 
pass on (his/her) property; and, 
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3. That the undue influence caused (name of decedent) 
to make a will different from what (he/she), if free from the 
influence, would have made. 


If (name(s) of contestant(s)) proved all these things you 
will find for (him/her/them). If (he/she/they) did not prove all 
these things, you will find for (name(s) of proponent(s)). 


Approved September 5, 2014 


Notes on Use 


Use this instruction when the claim is undue influence. Follow 
this instruction with APJI 38.07 when the contestant puts on 
substantial evidence from which the jury can determine there is a 
presumption of undue influence. 


The user should read APJI 38.07 notes on use because there is 
case authority that the elements stated in APJI 38.07 are the ele- 
ments of a prima facie case. 


References 


Johnson v. Armstrong, 97 Ala. 731, 12 So. 72 (1893). 
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APJI 38.07 WILL CONTEST BASED ON UNDUE 
INFLUENCE—PRESUMPTION OF 
UNDUE INFLUENCE [PL] 


IMPORTANT: READ NOTES ON USE 


If (name(s) of contestant(s)) prove(s) to your reasonable 
satisfaction from the evidence that: 


1. There was a confidential relationship between (name 
of influencer) and (name of decedent); 


(2. (Name of influencer) was a favored beneficiary of 
(name of decedent)’s will;) 


CAUTION: Use this element only when the contestant 
claims a favored beneficiary used undue influence. See notes 
on use. 


3. (Name of influencer) (name of favored beneficiary)’s 
influence was dominant and controlling in (his/her) relation- 
ship with (name of decedent); and, 


4. (Name of influencer) (name of favored beneficiary) 
was unduly active in getting (name of decedent) to make the 
will as (he/she) did and signed. 


If (name(s) of contestant(s)) proved all these things, then 
(name(s) of proponent(s)) must reasonably satisfy you from 
the evidence that (name of decedent) was not unduly 
influenced by (him/her/them) (name of influencer) when 
(name of decedent) made the will. 


If (name(s)) of contestant(s)) proved all these things and 
(name(s) of proponent(s)) did not prove that the will was free 
from undue influence, then you must find for (name(s) of 
contestant(s)). But, if (name(s) of proponent(s)) did prove 
that that (name of decedent) was not unduly influenced, you 
must find for (him/her/them). 
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Confidential relationship. 


(Name) and (name of decedent) had a confidential rela- 
tionship if, in (his/her) important affairs, (he/she) relied on 
and trusted (name of influencer) (name of favored 
beneficiary). 


(By law, a parent and child have a confidential 
relationship. But the law presumes that the parent is the 
dominant party in that relationship and that business 
transactions between them is free from undue influence. 
(Name(s) of contestant(s)) must prove that time and circum- 
stances have reversed the order of nature and the child is 
the dominant party.) 


Dominant and controlling influence. 


To determine whether (name of influencer) (name of 
favored beneficiary)’s influence dominated and controlled 
(name of decedent), you may consider: 


((Name of decedent)’s age and (his/her) physical and 
mental health.) 


(Whether (name of decedent) was a strong-willed person 
or was (he/she) a weak person and easily influenced.) 


(Whether (name of influencer) was a strong-willed and 
controlling person.) 


(Whether (name of decedent) had independent advice 
about how to make (his/her) will.) 


(Whether (name of decedent) handled (his/her) business 
affairs as (he/she) saw fit.) 


(Whether (name of influencer) had the opportunity and 
motive to dominate and control (name of decedent).) 


You may consider any facts shown by the evidence that 
help you to determine this issue. 
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Favored beneficiary. 


(Name) was a favored beneficiary if (he/she) was favored 
over others that you find, under the facts in this case, (name 
of decedent) would have naturally passed (his/her) property 
to. 


To determine whether (name) was a favored beneficiary 
you may consider: 


(Whether (name of decedent) was related by blood to 
(name).) 


(The harmony within the family.) 


(The financial condition of (name); (other beneficiaries); 
and (name(s) of contestant(s)).) 


(Whether, before (his/her) death, (name of decedent) had 
given money or property to (names of contestant(s).) 


(Whether (name) had provided care and performed kind 
acts for (name of decedent).) 


(Whether there was an illicit relationship between 
(name) and (name of decedent).) 


(Whether (name of decedent) had affections for (name).) 
(Whether (name of decedent) had sympathy for (name).) 


(Whether (name of decedent) felt a personal or moral 
obligation to (name).) 


(Whether (name of decedent) was closer to some other 
person or persons in the family than (he/she) was to (name).) 


(Whether (name of decedent) had made an earlier will 
that disposed of (his/her) property in an entirely different 
way.) 
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(Whether (name) was active in getting the will made 
and executed.) 


You may consider any facts shown by the evidence that 
help you to determine this issue. 


Undue activity in getting the will made and signed. 


To determine whether or not (name of favored benefi- 
ciary) was unduly active in getting (name of decedent) to 
make the will as (he/she) did and signed, you may consider: 


(Whether (name) started the proceedings for the prepa- 
ration of the will.) 


(Whether (name) participated in the preparation of the 
will.) 


(Whether (name) selected or hired the lawyer or the 
person that prepared the will.) 


(Whether (name) selected the witnesses to the will.) 


(Whether (name) excluded persons from (name of 
decedent) at or about the time the will was signed.) 


(Whether after the will was made (name) concealed the 
fact that (name of decedent) had made a will.) 


You may consider any facts shown by the evidence that 
help you to determine this issue. 


If you determine that (name) was active in the will’s 
preparation, but (he/she) acted solely to comply with or to 
obey (name of decedent)’s free and voluntary instructions or 
directions; (name)’s conduct was not undue activity. 


Approved September 5, 2014 


Notes on Use 


Use this instruction when the contestant claims and puts on 
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substantial evidence from which the jury can determine that the 
presumption is raised. But, see below. 


The user is advised of a conflict in the case authority whether 
the elements listed in this instruction are elements of a prima 
facie case or whether they are the elements of the presumption of 
undue influence. Compare, Ex parte Helms, 873 So. 2d 1139, 1148 
(Ala. 2003), Pirtle v. Tucker, 960 So. 2d 620, 628 (Ala. 2006), and 
McGee v. McGee, 91 So. 3d 659, 644 (Ala. 2012). 


The recent cases state the favored beneficiary must use undue 
influence over the will-maker; however, older case authority holds 
that someone close to the favored beneficiary can use undue influ- 
ence to cause the decedent to favor a beneficiary. See, e. g., Rabon 
v. Rabon, 360 So. 2d 971 (Ala. 1978); Coghill v. Kennedy, 119 Ala. 
641, 24 So. 459, 467 (1898) (“The undue influence which will 
invalidate a will need not be exercised by all the beneficiaries or 
any of them.”); Posey v. Donaldson, 189 Ala. 366, 66 So. 662 (1914); 
Reed v. Shipp, 293 Ala. 632, 308 So. 2d 705 (1975). 


The jury can find for contestant even though it did not find 
that a presumption of undue influence in the case. 


References 
McGee v. McGee, 91 So. 3d 659, 644 (Ala. 2012). 
Pirtle v. Tucker, 960 So. 2d 620, 628 (Ala. 2006). 
Ex parte Helms, 873 So. 2d 1139 (Ala. 2003). 
Rabon v. Rabon, 360 So. 2d 971 (Ala. 1978). 
Pruitt v. Pruitt, 343 So. 2d 495 (Ala. 1976). 
Clark v. Clark, 280 Ala. 644, 197 So. 2d 447 (1967). 
Reed v. Shipp, 293 Ala. 632, 308 So. 2d 705 (1975). 
Posey v. Donaldson, 189 Ala. 366, 66 So. 662 (1914). 
Coghill v. Kennedy, 119 Ala. 641, 24 So. 459, 467 (1898). 
Bailey v. Sawyer, 991 So. 2d 725 (Ala. Civ. App. 2007). 


West’s Key Number Digest, Wills 7155.3, 158, 163(2), 163(4), 
166(1), 229, 329(3). 
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Am. Jur. 2d Wills §§ 356 to 378, 392. 
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APJI 38.08 WILL CONTEST BASED ON 
FRAUD—NO CONFIDENTIAL 
RELATIONSHIP [PL] 


Contestant(s) (name(s) of contestant(s)) say(s) the will is 
not valid because of (name)’s fraud. (Name of contestant(s)) 
say(s) (state the specifics of the false statement(s)). 


(Name(s) of contest(s)) must prove to your reasonable 
satisfaction from the evidence all of the following: 


1. That (name) intentionally stated to (name of dece- 
dent) that a present or past important fact was true; 


2. That (name)’s statement was false; 


3. That (name) knew the statement(s) (was/were) false 
when (he/she) made (it/them) and (name of decedent) did not 
know (it/they) (was/were) false; 


4. That when (name) made the statement(s) to (name 
of decedent), (name) intended for (name of decedent) to rely 
on the statement(s) and make the will as (he/she) made it; 
and, 


5. That (name of decedent) reasonably relied on the 
statement(s) and made the will as (he/she) did. 


If (name(s) of contestant(s)) proved all these things you 
must find for (him/her/them). If (he/she/they) did not prove 
all these things, you must find for (name(s) of proponent(s)) 
on this claim for fraud. 


Approved June 6, 2014 


Notes on Use 


Use this instruction when the will contest is based on fraud 
and the person or persons who made the statement(s) did not have 
a confidential relationship with the testator or testatrix. 


There is a distinction between fraud and undue influence. “Al- 
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though fraud . . . is a form of undue influence, and undue influ- 
ence is a species of fraud, the two terms are not synonymous. A 
testator may be a victim of fraud and still act voluntarily, while, if 
he is subjected to undue influence, the will of another is substituted 
for his own.” APJI 38.13 (3d ed. 2013). The Committee determined 
that this abstract statement of law should not be given as an 
instruction and it will be deleted from the 2014 printed and the 
current on-line edition. 


References 


Hornaday v. First Nat'l Bank of Birmingham, 259 Ala. 26, 65 
So. 2d 678 (1952). 


Martindale v. Bridgforth, 210 Ala. 565, 98 So. 800 (1924). 


Moore v. Heineke, 119 Ala. 627, 24 So. 374 (1898), overruled 
in part, Alexander v. Gibson, 176 Ala. 258, 57 So. 760 (1912). 


Blakey’s Heirs v. Blakey’s Ex’x, 33 Ala. 611, 1859 WL 618 
(1859). 


West’s Key Number Digest, Wills 153, 166(3). 
Am. Jur. 2d. Wills §§ 379-382. 


356 


WILL CONTEST APJI 38.09 


APJI 38.09 WILL CONTEST—WILL REVOKED 
[PL] 


(Name(s) of contestant(s)) say (name of decedent) 
(revoked the will) (revoked the (bequest/devise)) by (describe 
the act of revocation). 


(Name(s) of contestant(s)) must prove to your reasonable 
satisfaction from the evidence that: 


1. (Name of decedent) made a will dated (date) and 
that will (stated that it revoked the earlier will) (stated that 
it revoked the (bequest/devise) in the earlier will); and, 


2. The will dated (date) is a valid will. 
-OLr- 


1. (Name of decedent) made a will dated (date), and its 
terms are so inconsistent with the terms in the earlier will 
that it revokes (the earlier will) (the (bequest/devise) in the 
earlier will); and, 


2. The will dated (date) is a valid will. 
-Or- 


1. (Name of decedent) (burned) (tore) (canceled) (oblit- 
erated) (destroyed) the earlier will; and, 


2. (He/She) intended to revoke the earlier will when 
(he/she) (burned) (tore) (cancelled) (obliterated) (destroyed) 
Ae 


-Or- 


1. (Name of decedent) directed (name of person) to 
(burn) (tear) (cancel) (obliterate) (destroy) the will; 


2. (Name of decedent) consented that (name of person) 
(burn) (tear) (cancel) (obliterate) (destroy) the will; and, 
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3. (Name of decedent)’s consent and direction was 
witnessed by (name of person) and (name of person) and the 
will was destroyed in (name of decedent)’s presence. 


If (name(s) of contestant(s)) proved all of these things 
you will find for (him/her/them). 


Approved September 5, 2014 


Notes on Use 


Use this instruction when the contestant(s) claim an earlier 
will was revoked by a later will or because the earlier will was 
destroyed. It is patterned on Ala. Code § 43-8-136 (1975) (West’s 
Alabama Code). 


A will can be partially revoked, and the instruction does not 
instruct about the disposition of a gift when a will is partially 
revoked. The disposition of a revoked gift is controlled by whether 
the gift was material to the overall testamentary plan which 
includes consideration of whether it was an individual or class gift. 


When the contestant claims a later will revoked an earlier will 
or revoked or changed a bequest or devise, the contestant becomes 
the proponent of the later will and the contestant must prove it is 
valid. Additionally, the proponent of the earlier will may contest 
the later will. A codicil cannot revoke an earlier will. See, Hansel 
v. Head, 706 So. 2d 1142 (Ala. 1997) (action to construe a will). 


A testator or testatrix cannot partially revoke a will by physi- 
cal act. The Supreme Court of Alabama wrote to attempted partial 


revocation by physical act in, among other cases, Hansel, and Law 
v. Law, 83 Ala. 432, 3 So. 752 (1888). 


The testator in Law just lined through a legacy’s name and 
there was evidence that he intended that the act revoke his will. 
In this situation the jury or fact finder must determine whether 
the will-maker intended the act to revoke the will. If the jury or 
fact finder determines that the will-maker did not intend to revoke 
the will, the will is probated as originally written and executed. 


The joint will-makers in Hansel obliterated a legacy and the 
trial judge could not determine the legacy. Neither the proponent 
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nor the contestants offered any evidence about what the will- 
makers intended when they obliterated the legacy. In this situa- 
tion the share allocable to the person whose name was obliterated 
passes through intestacy unless the legacy was material to the 
overall testamentary plan. Included within this consideration is 
the issue whether the gift was an individual or a class gift. This 
caveat may apply to the circumstances presented in Law v. Law. 


Ala. Code § 43-8-138 (1975) (West’s Alabama Code) governs 
tS Poe aane or revival of an earlier will that is revoked by a 
ater will. 


References 
Ala. Code § 43-8-136 (1975) (West’s Alabama Code) states: 


(a) A will or any part thereof is revoked by a subsequent 
will which revokes the prior will or part expressly or by 
inconsistency. 


(b) A will is revoked by being burned, torn, canceled, oblit- 
erated, or destroyed, with the intent and for the purpose of 
revoking it by the testator or by another person in his pres- 
ence by his consent and direction. If the physical act is by 
someone other than the testator, consent and direction of the 
testator must be proved by at least two witnesses. 


Ala. Code § 43-8-138 (1975) (West’s Alabama Code) states: 


(a) If a second will which, had it remained effective at 
death, would have revoked the first will in whole or in part, is 
thereafter revoked by acts under section 43-8-136, the first 
will is revoked in whole or in part unless it is evident from the 
circumstances of the revocation of the second will or from 
testator’s contemporary or subsequent declarations in writing, 
signed by the testator and attested as prescribed in section 48- 
8-131, that he intended the first will to take effect as executed. 


(b) If a second will which, had it remained effective at death, 
would have revoked the first will in whole or in part, is there- 
after revoked by a third will, the first will is revoked in whole 
or in part, except to the extent it appears from the terms of 
the third will that the testator intended the first will to take 
effect. 


Maxwell v. Dawkins, 974 So. 2d 282 (Ala. 2006). 


Hansel v. Head, 706 So. 2d 1142 (Ala. 1997). 
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Board of Trustees of University of Alabama v. Calhoun, 514 
So. 2d 895, 42 Ed. Law Rep. 1031 (Ala. 1987). 


Anderson v. Griggs, 402 So. 2d 904 (Ala. 1981). 


First Nat'l] Bank of Arizona v. First Nat’l Bank of Birming- 
ham, 348 So. 2d 1041 (Ala. 1977). A codicil explains, adds to, or 
subtracts from the provisions of the will. A codicil must be exe- 
cuted with the same formalities as a will, and it can be written on 
the original will. 


Law v. Law, 83 Ala. 432, 3 So. 752 (1888). 
See, Grisby v. Andrews, 686 So. 2d 303 (Ala. Civ. App. 1996) 
(a later will procured by undue influence does not revoke the 


earlier will). 


SouthTrust Bank of Alabama, N.A. v. Winter, 689 So. 2d 69 
(Ala. Civ. App. 1996). 


West’s Key Number Digest, Wills ©#125, 170, 173, 174, 290. 
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Chapter 39 
Conversion [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 39.00 Conversion—Elements [PL] 

APJI 39.01 Defense—Gift [PL] 

APJI 39.02 Defense—Abandonment [PL] 

APJI 39.03 Damages—Compensatory [PL] 

APJI 39.04 Damages—Punitive [PL] 

APJI 39.05 Damages—Mitigation—Property Returned [PL] 


ate Prior 
Title of Instruction Instruction 
Approved Naor 
APJI 39.00 Elements [PL] 10/6/17 39.00, 
39.01 


APJI 39.01 Defense—Gift [PL] 10/6/17 39.04 


APJI 39.02 Defense—Abandonment | 10/6/17 
[PL] 

APJI 39.03 Damages—Compensa- 10/6/17 39.02 

tory [PL] 

APJI 39.04 Damages—Punitive 10/6/17 39.03 

[PL] 


APJI 39.05 Damages—Mitigation— | 10/6/17 39.05 
Return of Property [PL] 
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APJI 39.00 CONVERSION—ELEMENTS [PL] 
Plaintiff (name of plaintiff) says defendant (name of 

defendant) converted (describe plaintiffs property) when (de- 


scribe defendant’s conduct). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. (Name of defendant) intentionally and wrongfully 
took (name of plaintiff)’s property; 


or, 


1. (Name of defendant) intentionally destroyed (name 
of plaintiff)’s property; 


or, 


1. (Name of defendant) intentionally and illegally as- 
sumed ownership of (name of plaintiff)’s property; 


or, 


1. (Name of defendant) intentionally and illegally used 
or misused (name of plaintiff)’s property; 


or, 


1. (Name of plaintiff) intentionally and wrongfully 
withheld or interfered with (name of plaintiff)’s property; 


and, 


2. (Name of plaintiff) possessed the property or had 
the immediate right to possession of the property; and, 


3. (Name of plaintiff) did not consent to (name of 
defendant)’s conduct; and, 


4. (Name of defendant)’s conduct caused (name of 
plaintiff) harm. 


362 


CONVERSION APJI 39.00 


If (name of plaintiff) proved all four things, you must 
find for (name of plaintiff). Then, you will determine what 
amount to award (name of plaintiff) for the harm. 


If (name of plaintiff) did not prove all four things, you 
must find for (name of defendant). 


Intent 


(Name of defendant)’s intent is not necessarily a matter 
of conscious wrongdoing. Rather, it is an intent to exercise 
dominion or control over the plaintiffs goods which is, in 
fact, inconsistent with (name of plaintiff)’s rights. 


(Demand for return of the property) 


If (name of defendant) lawfully took or possessed the 
property, (name of plaintiff) must prove demand and refusal. 
(Name of plaintiff) must have demanded that (name of 
defendant) return the property, and (name of defendant) 
must have refused to return it. 


Defendant’s answer 


(Name of defendant) says (he/she/it) did not convert the 
property. 


((Name of defendant) says (his/her/its) refusal to sur- 
render the property was qualified and reasonable because 
(state the circumstances, e.g., advice of counsel, etc.).) 


((Name of defendant) says (name of plaintiff) gave the 
property to (name of defendant).) 


((Name of defendant) says (name of plaintiff) abandoned 
the property.) 
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Approved October 6, 2017 


Notes on Use 


This instruction rewrites and combines APJI 39.00 and APJI 
39.01 (38rd ed. 2016—2017). 


The user should select one of the classes of conduct stated as 
element “1”. The trial judge must instruct on elements 2, 3, and 4. 


The cases list different types of conduct that may constitute 
conversion. Some are (1) a wrongful taking; (2) a wrongful deten- 
tion; (3) an illegal assumption of ownership; (4) an illegal use or 
misuse; and (5) destruction of property. Jones v. DCH Health Care 
Authority, 621 So. 2d 1322, 1323 (Ala. 1993) (quoting Tyler v. 
Equitable Life Assur. Soc. of U.S., 512 So. 2d 55, 57 (Ala. 1987)). 
Plaintiffs “nonconsent to [the defendant’s] possession and disposi- 
tion of the property. . . is indispensable.” Id. at 1323 (quoting 89 
C.J.S. Trover & Conversion § 5, p. 535 (1955)). 


References 
Ala. Code §§ 6-5-260 to 264 (1975) (West’s Alabama Code). 


Ex parte Talbott, 215 So. 3d 541, 343 Ed. Law Rep. 624 (Ala. 
2015). 


Schaeffer v. Poellnitz, 154 So. 3d 979 (Ala. 2014). 

Horne v. TGM Associates, L.P., 56 So. 3d 615 (Ala. 2010). 

Dunn v. Williams, 28 So. 3d 807 (Ala. Civ. App. 2009). 

Poff v. Hayes, 763 So. 2d 234, 238-39 (Ala. 2000)compares and 
contrasts the actions trespass to personal property and conversion. 
“The tort of conversion requires a more extensive interference with 


the plaintiffs possession.” Id. at 239. 


Newson v. Protective Industrial Ins. Co. of Alabama, 890 So. 
2d 81, 88 (Ala. 20038). 


Jones v. DCH Health Care Authority, 621 So. 2d 1322, 1323 
(Ala. 1993). 


Stallworth v. Continental Real Estate Management, Inc., 582 
So. 2d 534 (Ala. 1991). 
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Brown v. Campbell, 536 So. 2d 920, 921 (Ala. 1988). 


Raley v. Royal Ins. Co. Ltd., 386 So. 2d 742, 743-46 (Ala. 1980) 
(Torbert, C.J., concurring specially). 


Greer v. Carl Johnson Motor Co., 269 Ala. 617, 114 So. 2d 907 
(1959). 


Smith v. Cahill, 182 So. 3d 557 (Ala. Civ. App. 2014). 

Bryant v. Hammonds, 163 So. 3d 370 (Ala. Civ. App. 2014). 

Moore v. Stephens, 31 Ala. App. 446, 18 So. 2d 577 (1944). 
Every unlawful act of intermeddling with the goods of another is a 
conversion and it is no answer to the true owner that the person so 


receiving the goods was ignorant of the owner’s title. 


Geneva Gin & Storage Co. v. Rawls, 240 Ala. 320, 199 So. 734 
(1940). 


West’s Key Number Digest, Conversion and Civil Theft <=100, 
LOVETT 1205123: 


West’s Key Number Digest, Trespass ¢386. 


2 Ally W. Howell, Alabama Personal Injury and Torts § 10:19 
(2017 ed.). 


1 Michael L. Roberts, Alabama Tort Law, Chp. 29 (6th ed. 
2015). 


W. Page Keeton, et al., Prosser & Keeton on Torts § 15 (5th 
ed. 1984). | 


Am. Jur 2d, Conversion §§ 1 to 100. 
Restatement (Second) of Torts §§ 221, 222 (1965). 
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APJI 39.01 DEFENSE—GIFT [PL] 


(Name of defendant) says (name of plaintiff) gave the 
property to (name of defendant). (Name of defendant) says 
(state why the defendant says the property was a gift). This 
is a defense to (name of plaintiff)’s claim of conversion. 


(Name of defendant) must prove by clear and convincing 
evidence all of the following: 


1. (Name of plaintiff) intended to make a gift of the 
property to (name of defendant); 


2. (Name of plaintiff) delivered possession of the prop- 
erty to (name of defendant) and gave up all present and 
future right of possession to (name of defendant); or, 


2. (Name of plaintiff)’s agent (name of agent) delivered 
possession of the property to (name of defendant) and gave 
up all present and future right of possession to the property 
to (name of defendant); and, 


3. (Name of defendant) accepted the property. 
Intent 


When determining whether (name of donor) intended to 
give the property to (name of donee), you should consider: 


1. (Name of donor)’s conduct that shows (name of 
donor) did or did not intend to transfer the property as a 
gift; 


2. (Name of donor)’s statements, if any, to (name of 
donee) or others that show (name of donor) did or did not 
intend to transfer the property as a gift; 


3. The relationship, if any, between (name of donor) 
and (name of donee); and, 


4. Any other circumstances you find from the evidence 
that help you decide (name of donor)’s intent. 
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Delivery 


(Name of donor) or someone on (his/her/its) behalf, must 
give the property itself to (name of donee) if it is the type 
that can be physically delivered. 


If the property is not the type that can be physically 
delivered, (name of donor) must give (name of donee) 
something that represents the property. 


Approved October 6, 2017 


Notes on Use 


This is an affirmative defense. APJI 39.04 (8rd ed. 2016-2017) 
incorrectly stated the standard of proof. The defendant must prove 
this defense by clear and convincing evidence. 


The defendant must prove the same elements of a gift whether 
the gift is inter vivos or causa mortis. 


References 


Dupree v. PeoplesSouth Bank, Ms. 1180095, 2020 WL 2297145 
*5 (Ala. May 22, 2020) (elements of an inter-vivos gift). 


McGee v. McGee, 91 So. 3d 659 (Ala. 2012) (Murdock, J., 
concurring) (gift causa mortis). 


Dobson v. Vick, 27 So. 3d 469 (Ala. 2009) (elements of a valid 
gift). 


Van Hoof v. Van Hoof, 997 So. 2d 278 (Ala. 2007), reh’g denied, 
Nos. 1051221 and 1051432 (Ala. June 20, 2008). 


Porter v. Black Warrior Farms, L.L.C., 976 So. 2d 984, 988-89 
(Ala. 2006). 


Tierce v. Macedonia United Methodist Church of Northport, 
519 So. 2d 451, 454 (Ala. 1987). 


White v. Sims, 295 Ala. 244, 326 So. 2d 733 (1976). 
Stephenson v. Westbrook, 286 Ala. 620, 244 So. 2d 569 (1970). 


Garrison v. Grayson, 284 Ala. 247, 224 So. 2d 606 (1969). The 
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existence of an intention to make an inter vivos gift is determined 
from the conduct and declarations of the alleged donor and the re- 
lationship and circumstances of the parties. 

Smith v. Eshelman, 235 Ala. 588, 180 So. 313 (1938). 

Herring v. Elliott, 218 Ala. 203, 118 So. 391 (1928). 

Foster v. Foster, 86 So. 3d 1009, 1014 (Ala. Civ. App. 2012). 

Polk v. Polk, 70 So. 3d 363, 369 (Ala. Civ. App. 2010). 

Coley v. Walker, 680 So. 2d 352 (Ala. Civ. App. 1996). 

Herbert v. Haggermaker, 53 Ala. App. 15, 296 So. 2d 915 (Civ. 
App. 1974). Where personal property is capable of manual delivery, 
actual delivery of the property is necessary to consummate gift. 

West’s Key Number Digest, Gifts €=191. 

Am. Jur. 2d, Gifts § 63. 


Ala. Code § 35-4-97 (1975) (West’s Alabama Code) (parol gifts 
of personal property). 
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APJI 39.02 DEFENSE—ABANDONMENT [PL] 


(Name of defendant) says (name of plaintiff) abandoned 
the property because (state why the defendant says the prop- 
erty was abandoned). This is a defense to (name of plaintiff)’s 
claim for conversion. 


(Name of defendant) must prove to your reasonable sat- 
isfaction from the evidence all of the following: 


1. (Name of plaintiff) intended to abandon the prop- 
erty; and, 


2. (Name of plaintiff)’s conduct showed that (he/she/it) 
neither intended to use the property nor intended to retake 
possession of the property. 


If (name of defendant) proved these things, you must 
find for (him/her/it). 


Intent 


When determining whether (name of plaintiff) intended 
to abandon the property consider: 


1. The type of property and whether it was generally 
considered valuable or had no value; 


2. The acts and conduct of the parties as they relate to 
the property; and, 


3. Any other circumstances you find from the evidence 
that help you decide (name of plaintiff)’s intent. 


Approved October 6, 2017 


Notes on Use 
This instruction is new. 


References 


Horne v. TGM Associates, L.P., 56 So. 3d 615 (Ala. 2010). 
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Johnson v. Northpointe Apartments, 744 So. 2d 899 (Ala. 
1999). 


Milford v. Tennessee River Pulp & Paper Co., 355 So. 2d 687, 
689 (Ala. 1978). 


Kansas City, M. & B.R. Co. v. Wagand, 134 Ala. 388, 32 So. 
744 (1902). 


Shabazz v. Payne, 607 So. 2d 238, 239 (Ala. Civ. App. 1992). 

J.W.S. Delavau, Inc. v. Eastern America Transport & 
Warehousing, Inc., 2002 PA Super 336, 810 A.2d 672, 684, 48 
U.C.C. Rep. Serv. 2d 1296 (2002). 


West’s Key Number Digest, Abandoned and Lost Property <= 
4. 


West’s Key Number Digest, Conversion ¢135. 


Jennelle Mims Marsh, Alabama Law of Damages § 28:19 (6th 
ed. 2012). 


Am. Jur. 2d, Abandoned, Lost, and Unclaimed Property §§ 4, 
56. 


Am. Jur. 2d, Conversion §§ 58, 101. 
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CONVERSION APJI 39.03 
APJI 39.03 DAMAGES—COMPENSATORY [PL] 


(Name of plaintiff) asks you to award compensatory 
damages. 


Compensatory damages are awarded to fairly and rea- 
sonably compensate (name of plaintiff) for the harm, if any, 
caused by (name of defendant)’s conduct. 


The measure of compensatory damages is the sum of: 


1. The property’s fair market value on the date it was 
converted or its fair market value at any time after it was 
converted to (date the trial started), whichever is higher; 
and, 


2. Interest from the date the property was converted at 
six percent a year until your verdict. 


Approved October 6, 2017 


Notes on Use 


This instruction states the general rule of damages, and it as- 
sumes the property was free of debt. 


When an indebtedness is owed, the measure of damages is the 
difference between the property’s reasonable market value at the 
time it is converted and the balance due on the debt, plus interest. 
Simmons Mach. Co., Inc. v. M & M Brokerage, Inc., 409 So. 2d 743 
(Ala. 1981). 


The property’s value is market value at the place it was 
converted, and if there is no market at that place, then its value at 
the nearest market. Zimmern v. Southern Ry. Co., 207 Ala. 169, 92 
So. 437 (1921). 


See APJI 11.02, Nominal Damages. 


See APJI 39.05 Return of Property—Mitigation and Notes on 
Use. 


References 


Brown v. Campbell, 536 So. 2d 920, 921-22 (Ala. 1988). 
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Edwards v. Vanzant, 492 So. 2d 990 (Ala. 1986). 


Simmons Machinery Co., Inc. v. M & M Brokerage, Inc., 409 
So. 2d 743, 33 U.C.C. Rep. Serv. 419 (Ala. 1981). 


See Crump v. Geer Bros., Inc., 336 So. 2d 1091 (Ala. 1976) 
(states a definition of market value). 


West’s Key Number Digest, Conversion and Civil Theft ¢=204 
to 214. 


Jenelle Mims Marsh, Alabama Law of Damages § 36:52 (6th 
ed. 2012). 


2 Ally W. Howell, Alabama Personal Injury and Torts § 10:19, 
14:1, 14:21 (2017 ed.). 


1 Michael L. Roberts, Alabama Tort Law § 29.7 (6th ed. 2015). 
Am. Jur. 2d, Conversion §§ 116 to 120. 
A.L.R. Library 


Comment Note.—Measure of damages for conversion of 
corporate stock or certificate, 31 A.L.R.3d 1286. 


Measure of damages for wrongful removal of earth, sand, or 
gravel from land, 1 A.L.R.3d 801. 


Measure and elements of damages, in action other than one 
against a carrier, for conversion, injury, loss, or destruction of 
livestock, 79 A.L.R.2d 677. 


Measure of damages for conversion or loss of, or damage to, 
personal property having no market value, 12 A.L.R.2d 902. 
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CONVERSION APJI 39.04 
APJI 39.04 DAMAGES—PUNITIVE [PL] 


(Name of plaintiff) asks for punitive damages. You may 
consider whether to award punitive damages if: 


1. (Name of defendant) converted (name of plaintiff)’s 
property; 


2. You award (name of plaintiff) nominal or compensa- 
tory damages; and, 


3. When (name of defendant) converted the property or 
afterwards, (he/she/it) acted (with legal malice/ willfulness/ 
insult/other aggravating circumstances); or, 


3. (Name of defendant) took and withheld (name of 
plaintiff)’s property in knowing violation of (name of 
plaintiff)’s rights. 


Approved October 6, 2017 


Notes on Use 


Use this instruction to preface the applicable portions of the 
punitive damages instruction in APJI 11.03. 


The trial judge must define legal malice. See e.g. Industrial 
Technologies, Inc. v. Jacobs Bank, 872 So. 2d 819, 826 (Ala. 2003) 
(quoting Roberson v. Ammons, 477 So. 2d 957, 961 (Ala. 1985) 
(“The conversion committed in known violation of the law and of 
the plaintiffs rights is itself legal insult, contumely, or malice suf- 
ficient to justify an award of punitive damages.”) (emphasis 
omitted)). 


See APJI 11.02, Nominal Damages. 

References 
Ala. Code § 6-11-20 (1975) (West’s Alabama Code). 
Schaeffer v. Poellnitz, 154 So. 3d 979, 989 (Ala. 2014). 


Industrial Technologies, Inc. v. Jacobs Bank, 872 So. 2d 819, 
826 (Ala. 2003). 
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Liberty Nat. Life Ins. Co. v. Caddell, 701 So. 2d 1132 (Ala. 
Civ. App. 1997). 


Coffee General Hospital v. Henderson, 338 So. 2d 1022 (Ala. 
Civ. App. 1976). 


West’s Key Number Digest, Conversion and Civil Theft 221. 


Jenelle Mims Marsh, Alabama Law of Damages § 36:52 (6th 
ed. 2012). 


2 Ally W. Howell, Alabama Personal Injury and Torts § 10:19 
(2017 ed.). 


Jerome A. Hoffman & William A. Schroeder, Burdens of Proof, 
38 Ala. L. Rev. 31, 55 (1986). 


1 Michael L. Roberts, Alabama Tort Law § 29.7 (6th ed. 2015). 
Am. Jur. 2d, Conversion § 124. 
Am. Jur. 2d, Landlord and Tenant § 1035. 

A.L.R. Library 


Punitive damages for wrongful seizure of chattel by one claim- 
ing security interest, 35 A.L.R.3d 1016. 


Comment Note.—Measure of damages for conversion of 
corporate stock or certificate, 31 A.L.R.3d 1286. 


Punitive or exemplary damages for conversion of personalty 
by one other than chattel mortgagee or conditional seller, 54 
A.L.R.2d 13861. 


Interest on damages for period before judgment for injury to, 
or detention, loss, or destruction of, property, 36 A.L.R.2d 337. 
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APJI 39.05 DAMAGES—MITIGATION— 
PROPERTY RETURNED [PL] 


If (name of defendant) converted (name of plaintiff)’s 
property but it was returned, (name of defendant) is still 
responsible for conversion. 


If, before this trial, the property was returned to (name 
of plaintiff), you may consider this only to reduce (name of 
plaintiff)’s damages. 


(Name of defendant) must prove to your reasonable sat- 
isfaction from the evidence that the property was returned. 


Approved October 6, 2017 


Notes on Use 


Use this instruction when the evidence shows that prior to 
trial the property was returned. The defendant may return the 
property and the plaintiff accept it, or it may be returned through 
a legal proceeding. Roebuck Auto Sales, Inc. v. Wallace, 293 Ala. 
231, 235, 301 So. 2d 546, 549 (Ala. 1974) (per curiam). 


References 


Roebuck Auto Sales, Inc. v. Wallace, 293 Ala. 231, 301 So. 2d 
546 (Ala. 1974) (per curiam). 


Kitchens v. Turquoise Props. Gulf, Inc., 70 So. 3d 377 (Ala. 
Civ. App. 2010). 


Pike v. Reed, 47 So. 3d 253 (Ala. Civ. App. 2009). 


Coffee General Hosp. v. Henderson, 338 So. 2d 1022 (Ala. Civ. 
App. 1976). 


West’s Key Number Digest, Conversion and Civil Theft <=219. 


Jenelle Mims Marsh, Alabama Law of Damages § 36:52 (6th 
ed. 2012). 


1 Michael L. Roberts, Alabama Tort Law § 29.07 n. 9 (6th ed. 
2015). 
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Chapter 40 
Common Counts [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 40.00 
APJI 40.01 
APJI 40.02 
APJI 40.03 
APJI 40.04 
APJI 40.05 
APJI 40.06 
APJI 40.07 
APJI 40.08 
APJI 40.09 
APJI 40.10 
APJI 40.11 
APJI 40.12 
APJI 40.13 
APJI 40.14 
APJI 40.15 
APJI 40.16 
APJI 40.17 
APJI 40.18 
APJI 40.19 
APJI 40.20 
APJI 40.21 


APJI 40.22 
APJI 40.23 


APJI 40.24 


Account—Defined [PL] 

Account—General Measure of Damages [PL] 

Account—Damages For Merchandise Sold [PL] 

Reserved For Future Use 

Reserved For Future Use 

Account Stated—Defined—Elements [PL] 

Account Stated—Express Promise to Pay [PL] 

Account Stated—Implied Promise to Pay [PL] 

Account Stated—Damages [PL] 

Reserved For Future Use 

Reserved For Future Use 

Reserved For Future Use 

Money Had and Received [PL] 

Money Had and Received—Damages [PL] 

Money Lent—Elements [PL] 

Money Lent—Damages [PL] 

Money Paid—Elements [PL] 

Money Paid—Damages [PL] 

Work And Labor—Elements [PL] 

Work and Labor—Near Relatives [PL] 

Work and Labor—Damages [PL] 

Express Contract Fully Performed by The Plaintiff 
[PL] 

Express Contract Fully Performed by The Plaintiff— 
Damages [PL] 

Express Contract Partially Performed by Plaintiff— 
Acceptance of Benefits [PL] 


Express Contract Partially Performed by Plaintiff— 
Defendant’s Breach or Rescission [PL] 
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APJI 40.25 Express Contract Partially Performed by Plaintiff— 
Abandoned by Mutual Consent [PL] 


APJI 40.26 Express Contract Partially Performed by Plaintiff— 
Damages [PL] 
















Date Prior 

Title of Instruction Approved Insizuction 
APJI 40.00 Account—Defined [PL] 3/8/19 40.01 
APJI 40.01 Account—General Mea- | 3/8/19 40.02 
sure of Damages [PL 
APJI 40.02 Account—Damages for | 3/8/19 40.03 
Merchandise Sold [PL] 
APJI 40.03 Reserved For Future pox —innaal 20.5E TE 
Use 
APJI 40.04 Reserved For Future 
Use 
APJI 40.05 Account Stated—De- 3/8/19 40.10 
fined—Elements [PL] 
APJI 40.06 Account Stated—Ex- 3/8/19 40.11 
press Promise to Pay [PL] 


APJI 40.07 Account Stated—Im- 3/8/19 40.12 
plied Promise to Pay [PL] 

APJI 40.08 Account Stated—Dam- 3/8/19 40.14 
ages [PL] 


APJI 40.09 Reserved For Future 


APJI 40.10 Reserved For Future 
Use 


i 
® 


APJI 40.11 Reserved For Future 


APJI 40.12 Money Had And Re- 3/8/19 40.20 
ceived [PL 

APJI 40.13 Money Had And Re- 3/8/19 40.21 
ceived—Damages [PL 

APJI 40.14 Money Lent—Elements | 4/5/19 40.30 
aa I 40.15 Money Lent—Damages | 4/5/19 40.31 
Au 40.16 Money Paid—Elements | 4/5/19 40.40 
faa 40.17 Money Paid—Damages | 4/5/19 40.41 
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; Date BOT 
Title of Instruction Instruction 
Approved Neaniter 
APJI 40.18 Work and Labor—FEle- 4/5/19 40.50 
ments [PL] 
APJI 40.19 Work and Labor—Near | 4/5/19 40.51 
Relatives [PL 
APJI 40.20 Work and Labor—Dam- | 4/5/19 40.52 
ages [PL] 
APJI 40.21 Express Contract Fully | 5/10/19 40.60 
Performed By The Plaintiff [PL] 
APJI 40.22 Express Contract Fully | 5/10/19 40.61 
Performed By The Plaintiff—Dam- 
ages [PL] 
APJI 40.23 Express Contract Par- 5/10/19 40.62 
tially Performed By Plaintiff—Ac- 
ceptance of Benefits [PL] 
APJI 40.24 Express Contract Par- 5/10/19 40.63 
tially Performed By Plaintiff—De- 
fendant’s Breach or Rescission [PL] 
APJI 40.25 Express Contract Par- 5/10/19 40.64 
tially Performed By Plaintiff— 
Abandoned by Mutual Consent 
[PL] 
APJI 40.26 Express Contract Par- 5/10/19 40.65 
tially Performed By Plaintiff— 
Damages [PL] 














ui 
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APJI 40.00 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 40.00 ACCOUNT—DEFINED [PL] 


Plaintiff (name of plaintiff) seeks to recover from the 
defendant (name of defendant) upon an account. 


An account is a general term. It covers any money owed 
as the result of an express or implied contract between (name 
of plaintiff) and (name of defendant). 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That (name of defendant) owes (name of plaintiff) 
the amount or any part of the amount of money (he/she/it) 
claims; and, 


2. The amount of money is due. 


If (name of plaintiff) proved both these things, you must 
find for (him/her/it), and then you must determine an amount 
of money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved March 8, 2019 


Notes on Use 


Car Center, Inc. v. Home Indem. Co., Inc., 519 So. 2d 1319, 
1323 (Ala. 1988) holds when the action is on an open account, the 
plaintiff “must prove . . . that some term of the contract was left 
open and undetermined by the parties.” The total premium for the 
garage insurance policy was left open in Car Center. 


See APJI 10.6, Implied Contracts and References. 


References 


Ala. Code § 12-21-111 (1975) (West’s Alabama Code) states 
when a sworn itemized statement of account is evidence that the 
account is correct. Section 12-21-111 applies only to an action on 
an open account. Osborne v. Cobb, 410 So. 2d 396 (Ala. 1982); 
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Sinclair Refining Co. v. Robertson, 247 Ala. 260, 23 So. 2d 872 
(1945). 


Ala. Code § 12-21-112 (1975) (West’s Alabama Code) states: 
“Every written contract, the foundation of the action, purporting to 
be executed by the party sought to be charged, his partner, agent 
or attorney-in-fact, is evidence of the existence of the debt or that 
the party undertook to perform the duty for which it was given 
and that it was made on sufficient consideration, but may be 
impeached by answer, and, when so impeached, the burden of 
proof is on the defendant.” 


Nunn Battery Co. v. Battery Mfg. Co., 239 Ala. 96, 194 So. 182 
(1940). 


Dees v. Self Bros., 165 Ala. 225, 51 So. 735 (1910). 

Darden v. James, 48 Ala. 33, 1872 WL 865 (1872). 

Mahoney v. Loma Alta Property Owners Ass'n, Inc., 4 So. 3d 
1130, 1135 (Ala. Civ. App. 2008), reh’g denied, (Ala. Civ. App. May 
22, 2009). 

Ryder Truck Lines, Inc. v. Santiam Midwest Lumber Co., 431 
So. 2d 966, 968 (Ala. Civ. App. 1982), reh’g denied, (May 12, 1982), 
cert. quashed, (Ala. No. 81-704, June 10, 1983). 


Marsala v. Gulf Shores Bldg. Supply, Inc., 367 So. 2d 479, 481 
(Ala. Civ. App. 1979). 


West’s Key Number Digest, Account, Action On ¢1 to 3, 7. 


Jenelle Mims Marsh, Alabama Law of Damages § 17:14 (6th 
ed. 2012). 


Ala. R. Civ. P. App. 1 Form 5. Form of complaint. 
Am. Jur. 2d, Accounts and Accounting §§ 1-49. 
C.J.S., Assumpsit § 10. 
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APJI 40.01 ACCOUNT—GENERAL MEASURE 
OF DAMAGES [PL] 


If you find for (name of plaintiff), you must: 


1. Award the amount of money (name of defendant) 
owes (name of plaintiff); and, 


2. Add interest of % a year. The interest runs from 
the date of the last item of the account to today’s date. 





Your award is the total of these amounts. 


Approved March 8, 2019 


Notes on Use 


The statutory rate of interest controls unless a written contract 
provides for a different rate of interest. 


This instruction should follow APJI 40.01. 


If the account consisted of goods, wares or merchandise sold to 
the defendant, also give instruction APJI 40.02. 


See APJI 10.37, Interest on Damages for Breach. 


References 


Ala. Code § 8-8-8 (1975) (West’s Alabama Code) states: “All 
contracts, express or implied, for the payment of money, or other 
thing, or for the performance of any act or duty bear interest from 
the day such money, or thing, estimating it at its money value, 
should have been paid, or such act, estimating the compensation 
therefor in money, performed.” 


Ala. Code § 8-8-1 (1975) (West’s Alabama Code) states: “Except 
as otherwise provided by law, the maximum rate of interest upon 
the loan or forbearance of money, goods, or things in action, except 
by written contract is $6 upon $100 for one year, and the rate of 
interest by written contract is not to exceed $8 upon $100 for one 
year and at that rate for a greater or less sum or for a longer or 
shorter time.” 


Ex Parte Gasteria, Inc., 156 So. 3d 943 (Ala. 2014) (Mem) 
(Moore, C.J., dissenting). 
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West Alabama Health Services, Inc. v. J.T. May Drugs, Inc., 
608 So. 2d 749 (Ala. Civ. App. 1992). The parties had an open run- 
ning account, and they had not agreed on an interest rate. 


Staples v. Jenkins Builders, Inc., 447 So. 2d 779 (Ala. Civ. 
App. 1984). 


West’s Key Number Digest, Interest ©=39(5). 
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APJI 40.02 ACCOUNT—DAMAGES FOR 
MERCHANDISE SOLD [PL] 


If you find for (name of plaintiff), the measure of dam- 
ages for merchandise sold is: 


1. The price of the merchandise (name of plaintiff) and 
(name of defendant) agreed upon plus interest; or, 


2. If (name of plaintiff) and (name of defendant) did 
not agree upon a price, the damages are: 


The reasonable value of the merchandise when (name of 
plaintiff) delivered it to (name of defendant), plus interest. 


Approved March 8, 2019 


Notes on Use 


This instruction should follow APJI 40.01. Use subsection 1. 
and/or 2. as appropriate under the factual issues. 


References 
Ala. Code § 7-2-305 (1975) (West’s Alabama Code). 
Ala. Code § 7-2-607 (1975) (West’s Alabama Code). 


Jenelle Mims Marsh, Alabama Law of Damages § 17:14 (6th 
ed. 2012). 


AlanR ECVE: App. 1 Form 7. Form of complaint. 
APJI 40.03 
Reserved For Future Use 
APJI 40.04 


Reserved For Future Use 
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APJI 40.05 ACCOUNT STATED—DEFINED— 
ELEMENTS [PL] 


(Name of plaintiff) seeks to recover from (name of 
defendant) upon an account stated. 


An account stated arises out of an earlier transaction 
between the parties. It arises when the defendant agrees 
that the item or items of account that represent that trans- 
action and the balance due are correct. Also, the defendant 
must either expressly or impliedly agree to pay the amount 
owed. 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. That (name of plaintiff) balanced the account and 
presented a statement of the account to (name of defendant); 


2. That (name of defendant) admitted a definite 
amount of money was owed (name of plaintiff); and, 


3. (Name of defendant) admitted (he/she/it) owed the 
amount (name of plaintiff) claimed. 


(Name of defendant) must have either expressly or 
impliedly admitted the amount claimed was correct and that 
(he/she/it) owed the money. 


If (name of plaintiff) proves these things, you must find 
for (him/her/it), and then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved March 8, 2019 


Notes on Use 


This instruction states a general definition of an account 
stated. 
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In addition to this instruction use APJI 40.06 and/or APJI 
40.07 as may be appropriate. 


APJI 40.08 states the measure of damages. 
References 


Lemoine Co. of Alabama, L.L.C. v. HLH Constructors, Inc., 62 
So. 3d 1020, 1028 (Ala. 2010). 


Car Center, Inc. v. Home Indem. Co., Inc., 519 So. 2d 1319, 
1323 (Ala. 1988). 


Martin v. Stoltenborg, 273 Ala. 456, 142 So. 2d 257 (1962). 


Sinclair Refining Co. v. Robertson, 247 Ala. 260, 23 So. 2d 872 
(1945). 


Cook & Laurie Contracting Co. v. Bell, 177 Ala. 618, 59 So. 
273 (1912). 


Moore v. E. Holdoway & Co., 138 Ala. 448, 35 So. 453 (1903). 


Ayers v. Cavalry SVP I, LLC, 876 So. 2d 474 (Ala. Civ. App. 
2003). 


White v. Sikes, Kelly, Edwards and Bryant, P. C., 410 So. 2d 
66 (Ala. Civ. App. 1982). An account stated is not founded upon 
the original liability, account or contract, but is based upon the 
defendant’s admission, either expressed or implied, that a definite 
sum is due. The action for account stated is founded upon a new 
expressed or implied promise to pay. 


West’s Key Number Digest, Account Stated 1, 3, 4, 6(2). 


West’s Key Number Digest, Implied and Constructive Con- 
tracts 33, 33.1. 


Ala. Code § 12-21-111 (1975) (West’s Alabama Code) has NO 
application to an action upon an account stated. 


Ala. R. Civ. P. App. 1 Form 6. Form of complaint. 
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APJI 40.06 ACCOUNT STATED—EXPRESS 
PROMISE TO PAY [PL] 


(Name of plaintiff) says (name of defendant) expressly 
promised to pay the account. 


(Name of plaintiff) must prove (name of defendant) 
admitted the account was correct and (he/she/it) promised to 
pay it. 


Approved March 8, 2019 


Notes on Use 


Use immediately after APJI 40.05 when there is evidence of 
an express promise by the defendant. 


References 


Cook & Laurie Contracting Co. v. Bell, 177 Ala. 618, 59 So. 
21a (LOLA): 


Moore v. Maxwell & Delhomme, 155 Ala. 299, 46 So. 755 
(1908). 


West’s Key Number Digest, Account Stated ¢=5, 6. 
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APJI 40.07 ACCOUNT STATED—IMPLIED 
PROMISE TO PAY [PL] 


(Name of plaintiff) says (name of defendant) impliedly 
promised to pay the account. 


(Name of defendant)’s promise to pay is implied if: 


1. (Name of plaintiff) presented the statement of ac- 
count to (name of defendant); and, 


2. (Name of defendant) did not dispute the statement 
within a reasonable period. 


A reasonable period is a length of time which may fairly, 
properly, and reasonably be allowed to dispute the account. 
To determine a reasonable time, you may consider: 


1. The type of account; 
2. Whether the account was simple or complex; 
3. The period the statement covered; and, 


4. Any other evidence that helps you decide this 
question. 


Approved March 8, 2019 


Notes on Use 


Use after APJI 40.05 when there is evidence the defendant 
impliedly promised to pay the account. 


References 
Gilbert v. Armstrong Oil Co., Inc., 561 So. 2d 1078 (Ala. 1990). 


Cook & Laurie Contracting Co. v. Bell, 177 Ala. 618, 59 So. 
213 (1912). 


Moore v. Maxwell & Delhomme, 155 Ala. 299, 46 So. 755 
(1908). 
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Lott v. Mobile County, 79 Ala. 69, 1885 WL 238 (1885). 


Cook v. Midland Funding, LLC, 208 So. 3d 1153, 1159 (Ala. 
Civ. App. 2016). 


University of South Alabama v. Bracy, 466 So. 2d 148 (Ala. 
Civ. App. 1985). 


West’s Key Number Digest, Account Stated ¢6(2). 
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APJI 40.08 ACCOUNT STATED—DAMAGES 
[PL] 


If you find for (name of plaintiff), you must: 


1. Award the amount of money that (name of defen- 
dant) expressly or impliedly promised to pay; and, 


2. Add interest of % a year. The interest runs from 
the date you find the account was stated to today’s date. 





Your award is the total of these amounts. 


Approved March 8, 2019 


Notes on Use 


The statutory rate of interest controls unless a written contract 
provides for a different rate of interest. 


References 
Ala. Code § 8-8-8 (1975) (West’s Alabama Code). 


White v. Sikes, Kelly, Edwards and Bryant, P. C., 410 So. 2d 
66, 68 (Ala. Civ. App. 1982) states: “an obligation under an account 
stated is essentially the same as if a promissory note had been 
given for the balance, so that proof of damages need be only to the 
agreed balance due.” 
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APJI 40.09 
Reserved For Future Use 
APJI 40.10 
Reserved For Future Use 
APJI 40.11 


Reserved For Future Use 
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APJI 40.12 MONEY HAD AND RECEIVED [PL] 


(Name of plaintiff) seeks to recover money that (name of 
defendant) received. (Name of plaintiff) says the money 
rightly belongs to (him/her/it). 


If (name of defendant) received money that rightfully 
belongs to (name of plaintiff), the law creates an implied 
promise to repay it. 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That by mistake or fraud (name of defendant) (was 
paid/received) money; and, 


2. That the money rightfully belongs to (name of 
plaintiff). 


If (name of plaintiff) proved these things, you must find 
for (name of plaintiff). Then you must determine an amount 
of money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved March 8, 2019 


Notes on Use 


This is a generic instruction. The user should supplement the 
stated elements with instructions about fraud or mistake. 


“[An action for money had and received] is founded upon the 
equitable principle that no one ought justly to enrich himself at 
the expense of another, and is maintainable in all cases where one 
has received money under such circumstances that in equity and 
good conscience he ought not to retain it because in justness and 
fairness it belongs to another.” Marsh & Gamble, § 34:2. “[A] cause 
of action for money had and received is ‘less restricted and fettered 
by technical rules and formalities than any other form of action. It 
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aims at the abstract justice of the case, and looks solely to the in- 
quiry, whether the defendant holds money, which . . . belongs to 
the plaintiff.’ ” Jewett v. Boihem, 23 So. 3d 658, 661 (Ala. 2009) 
(citation omitted, emphasis omitted). 


See APJI 18.00 to 18.05, Fraud. 


References 


Pentagon Federal Credit Union v. McMahan, Ms. 1180804, 
2020 WL 2298373 *4 (Ala. May 8, 2020) (plurality opinion). Unjust 
enrichment is not an affirmative defense. 


Matador Holdings, Inc. v. HoPo Realty Investments, L.L.C., 77 
So. 3d 1389, 145-46 (Ala. 2011) (elements of unjust enrichment). 


Dickinson v. Cosmos Broadcasting Co., Inc., 782 So. 2d 260, 
266 (Ala. 2000). “The essence of the theories of unjust enrichment 
or money had and received as stated in Alabama law is that a 
plaintiff can prove facts showing that defendant holds money which 
in equity and good conscience, belongs to plaintiff or holds money 


which was improperly paid to defendant because of mistake or 
fraud.” 


Cf. Ex parte Flodin, 822 So. 2d 372, 377 (Ala. 2001) (“[T]he 
right to trial by jury is not now determined by the common form of 
action but by the issues presented by the pleadings in the civil ac- 
tion”) (quoting Poston v. Gaddis, 335 So. 2d 165, 167 (Ala. Civ. 
App. 1975), cert. denied, 335 So. 2d 169 (Ala. 1976). 


Cf. Ex parte Thorn, 788 So. 2d 140, 144-45 (Ala. 2000) 
(discussing the right to jury trial after the merger of law and 
equity, and the right to have a jury decide factual issues common 
to legal and equitable claims). 


Foshee v. General Telephone Co. of Southeast, 295 Ala. 70, 
322 So. 2d 715, 13 Pub. Util. Rep. 4th (PUR) 428 (1975). 


Gilbreath v. Levi, 268 Ala. 148, 105 So. 2d 96 (1958). 


American Life Ins. Co. of Alabama v. Aladdin Temple Ben. 
Ass’n, D.O.K.K., 238 Ala. 512, 191 So. 903 (1939). 


Christie v. Durden, 205 Ala. 571, 88 So. 667 (1921) 
(conversion). 


Traweek v. Hagler, 199 Ala. 664, 75 So. 152 (1917). General 
assumpsit for money had and received is an equitable action and 
admits of equitable defenses. 
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Farmers’ Bank & Trust Co. v. Shut & Keihn, 192 Ala. 53, 68 
So. 363 (1915). In an action for money had and received it is not 
always essential that actual money be received for property may 
be received as the equivalent of money. 


West’s Key Number Digest, Contracts €°324, 324(1), 337, 
Boel): 


West’s Key Number Digest, Implied & Constructive Contracts 
2, 3, 4, 10 to 25. 


West’s Key Number Digest, Payment 84, 84(4). 


Jenelle Mims Marsh, Alabama Law of Damages 34:1, 34:2 
(6th ed. 2012). 


26 Williston on Contracts § 68:5 (4th ed. Nov. 2018). 


B. Shipman, Handbook of Common-Law Pleading § 61 (3d ed. 
1923). 


Ala. R. Civ. P. App. 1 Form 11. Form of complaint. 


Restatement (First) Restitution and Unjust Enrichment §§ 1, 
B.C L988): 


Restatement (Third) Restitution and Unjust Enrichment §§ 1, 
et seq. (2011). 


Am Jur. 2d, Restitution and Implied Contracts §§ 1, et seq. 
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APJI 40.13 MONEY HAD AND RECEIVED— 
DAMAGES [PL] 


If you find for (name of plaintiff), you must: 


1. Award the amount of money that belonged to (name 
of plaintiff); and, 


2. Add interest of % a year. The interest runs from 
the date the money should have been turned over to (name 
of plaintiff) to today’s date. 





Your verdict is the total of these amounts. 


Approved March 8, 2019 


Notes on Use 


Use this instruction after APJI 40.12. 


Unless agreed otherwise by the parties, the interest rate is the 
appropriate rate specified in Alabama Code § 8-8-8 (1975) (West’s 
Alabama Code). 


References 


Gunn v. Parsons, 213 Ala. 217, 104 So. 390 (1925). Under a 
count for money had and received for timber cut and removed from 
the plaintiff's land, the plaintiff could recover no more than the 
money received for timber sold by the defendant to the company 
taking it. 


Christie v. Durden, 205 Ala. 571, 88 So. 667 (1921). When one 
wrongfully converts the property of another, the tort may be 
waived and money had and received will lie to recover the proceeds 
arising from such conversion. 


Nelson v. First Nat. Bank, 139 Ala. 578, 36 So. 707 (1904). 


Motor Sales Corporation v. Whaley, 20 Ala. App. 35, 101 So. 
475 (1924), reh’g denied, (Ala. Ct. App. June 3, 1924), cert denied, 
Ex parte Whaley, 211 Ala 624, 101 So. 478 (1924) (Mem.). 


West’s Key Number Digest, Implied & Constructive Contracts 
€110. 
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West’s Key Number Digest, Money Received ¢19(4). 
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APJI 40.14 MONEY LENT—ELEMENTS [PL] 


(Name of plaintiff) seeks to recover money that (he/she/ 
it) loaned to (name of defendant) and has not been repaid. 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That (name of plaintiff) delivered money to (name of 
defendant); 


2. That (name of plaintiff) and (name of defendant) 
intended the money was a loan; and, 


3. That (name of defendant) has not repaid the loan. 


If (name of plaintiff) proved these things, you must find 
for (him/her/it). Then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved April 5, 2019 


Notes on Use 


The implication by law of a promise to repay may be overcome 
and rebutted by the evidence, such as testimony by the defendant 
that it was a gift, not a loan. 


References 
Stacey v. Peed, 142 So. 3d 529, 532 (Ala. 2013). 
Mantiply v. Mantiply, 951 So. 2d 638 (Ala. 2006). 
Livingston v. Tapscott, 585 So. 2d 839 (Ala 1991). 
Lindsey v. Hamlet, 235 Ala. 335, 179 So. 234 (1938). 
Duke v. Southern Hardware & Supply Co., 163 Ala. 477, 478, 


50 So. 892 (1909). A “loan” is to be repaid, and, if no time is stipu- 
lated, “the presumption is that it is due on demand.” 


397 


APJI 40.14 ALABAMA PATTERN JURY INSTRUCTIONS 


West’s Key Number Digest, Implied & Constructive Contracts 
C5. 


Ala. R. Civ. P. App. 1 Form 9. Form of complaint. 
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APJI 40.15 MONEY LENT—DAMAGES [PL] 
If you find for (name of plaintiff), you must: 


1. Award the amount of money (name of plaintiff) loaned 
(name of defendant); 


2. Add interest of % a year from the (date of the 
loan/date agreed upon) to today’s date. 





Your verdict is the total of these amounts. 


Approved April 5, 2019 


Notes on Use 
Use after APJI 40.14. 


If the parties undisputedly agreed that no interest would ac- 
crue on the loan, omit that portion of the instruction about interest. 


Unless agreed otherwise by the parties, the interest rate is the 
appropriate rate specified in Alabama Code § 8-8-8 (1975) (West’s 
Alabama Code). 


References 


Ala. Code § 8-8-8 (1975) (West’s Alabama Code). 
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APJI 40.16 MONEY PAID—ELEMENTS [PL] 


(Name of plaintiff) seeks to recover money (he/she/it) 
paid on behalf of (name of defendant). 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That (name of plaintiff) paid an obligation that 
(name of defendant) was legally obligated to pay; and, 


2. That (name of defendant) requested or allowed 
(name of plaintiff) to pay the obligation, 


-OYr- 


2. That (name of plaintiff) was compelled to pay the 
obligation to protect (his/her/its) rights. 


If (name of plaintiff) proved these things, you must find 
for (him/her/it). Then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved April 5, 2019 


Notes on Use 


This instruction is generic. The user must draft additional 
instructions about the defendant’s duty to pay the obligation or 
what rights the plaintiff paid the obligation to protect. 


References 


Ancora Corp. v. Miller Oil Purchasing Co., 396 So. 2d 672 
(Ala. 1981). A party compelled, to preserve his rights, to pay the 
debt of another may recover the amount paid from the person 
whose duty it was to pay the debt. 


Oliver v. Camp, 9 Ala. App. 232, 62 So. 469 (1918). 
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Ross v. Pearson, 21 Ala. 478, 1852 WL 178 (1852). An action 
for money paid does not lie for money voluntarily paid for another; 
but if the payment is sanctioned and adopted by the debtor, he, by 
that act, makes the payor his agent, and the law then implies a 
promise to refund. 


West’s Key Number Digest, Implied & Constructive Contracts 
C6. 


West’s Key Number Digest, Payment ©=82(1). 


B. Shipman, Handbook of Common-Law Pleading § 61 (3d ed. 
1923). 


Ala. R. Civ. P. App.1 Form 12. Form of complaint. 
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APJI 40.17 MONEY PAID—DAMAGES [PL] 
If you find for (name of plaintiff), you must: 


1. Award the amount of money (he/she/it) paid for (name 
of defendant); and, 





2. Add interest of % a year. The interest runs from 
the date (name of plaintiff) paid the money to today’s date. 


Your verdict is the total of these amounts. 


Approved April 5, 2019 


Notes on Use 
Use this instruction after APJI 40.16. 
Unless the parties agreed otherwise, the interest rate would 
be the proper rate to be applied pursuant to Alabama Code § 8-8-8 
(1975) (West’s Alabama Code). 


References 


Ala. Code § 8-8-8 (1975) (West’s Alabama Code) is thought to 
be applicable. 
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APJI 40.18 WORK AND LABOR—ELEMENTS 
[PL] 


(Name of plaintiff) seeks to recover the reasonable value 
of the (work and labor/services) (he/she/it) provided (name of 
defendant). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. That (name of plaintiff) provided (work and labor/ 
services) to (name of defendant); 


2. That the (work and labor/services) benefited (name 
of defendant); 


3. That (name of defendant) knowingly accepted the 
benefit of the (work and labor/services); and, 


4. That (name of plaintiff) reasonably expected pay- 
ment for the (work and labor/services). 


If (name of plaintiff) proved all these things, you must 
find for (him/her/it). Then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove all these things, you 
must find for (name of defendant). 


Approved April 5, 2019 


Notes on Use 


This instruction, as did APJI 40.50 (8rd ed. 2018-2019) and 
the instruction in prior editions of Alabama Pattern Jury Instruc- 
tions, states the elements of quantum meruit, a contract implied 
by law. 


See APJI 10.01 et. seq., as to contracts. 
References 


Mantiply v. Mantiply, 951 So. 2d 638, 656—57 (Ala. 2006). 
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Hendrix, Mohr & Yardley, Inc. v. City of Daphne, 359 So. 2d 
792 (Ala. 1978). 


Huffman-East Development Corp. v. Summers Elec. Supply 
Co., 288 Ala. 579, 263 So. 2d 677 (Ala. 1972). 


Shirley v. McNeal, 272 Ala. 696, 133 So. 2d 873 (1961). 


Hood v. League, 102 Ala. 228, 14 So. 572 (1894). The relation 
of the parties (see APJI 40.19), the nature of the services, or other 
circumstances may rebut the presumption, the implied promise. 


Beltline, Inc. v. Powell, 371 So. 2d 920 (Ala. Civ. App. 1979). 


Humphrey v. Boschung, 47 Ala. App. 310, 314, 253 So. 2d 760 
(Ala. Ct. App. 1970), affd on other grounds, 287 Ala. 600, 253 So. 
2d 769 (1971). There cannot be in existence at the same time both 
an express contract and an implied contract for the same thing. 
When an express contract is in force, the law does not recognize an 
implied contract. 


West’s Key Number Digest, Contracts ¢15, 16, 47. 


West’s Key Number Digest, Implied & Constructive Contracts 
€=33 to 37. 


Jenelle Mims Marsh, Alabama Law of Damages §§ 17:2, 34:1, 
34:2 (6th ed. 2012). 


Ala. R. Civ. P. App. 1 Form 8. Form of complaint. 
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APJI 40.19 WORK AND LABOR—NEAR 
RELATIVES [PL] 


There is evidence that (name of plaintiff) performed 
(work and labor/services) for a near relative. On this evi- 
dence alone you can find that (name of plaintiff) did not 
expect to be paid or reimbursed for the (work and labor/ 
services). 


However, you must consider all the evidence and cir- 
cumstances in this case. If you find that (name of defendant/ 
name) intended to pay and (name of plaintiff) intended to ac- 
cept payment for the (work and labor/services), then you can 
find an implied agreement to pay (name of plaintiff) for the 
(work and labor/services) (he/she) performed. 


Approved April 5, 2019 


Notes on Use 


When one near relative performs services or work and labor 
for another near relative, there is a presumption the plaintiff did 
not expect to be paid or reimbursed. 


References 


Worley v. Worley, 388 So. 2d 502, 507 (Ala. 1980). Mother-in- 
law and daughter-in-law are near relatives. 


Jacks v. Sullinger, 284 Ala. 223, 224 So. 2d 583 (1969). Even 
when the parties are not related, one may not recover for services 
gratuitously rendered to another with no expectation of payment. 


Hasty v. Hasty, 260 Ala. 90, 69 So. 2d 282 (1953). Mother-in- 
law and daughter-in-law. 


Duncan v. Johnson, 239 Ala. 183, 194 So. 528 (1940). Parent 
and child, and parent requires special care and attention. 


Little v. Montgomery, 235 Ala. 615, 180 So. 269 (1938). 
Mother-in-law and daughter-in-law. 


Davison v. Dennis, 176 Ala. 485, 58 So. 401 (1912). A person 
and her brother-in-law are near relatives. 
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West’s Key Number Digest, Implied & Constructive Contracts 
7, 39, 91, 101. 


Am. Jur. 2d, Restitution and Implied Contracts §§ 29 to 57. 
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APJI 40.20 WORK AND LABOR—DAMAGES 
[PL] 


If you find for (name of plaintiff), you must: 


1. Award the reasonable value of the (work and labor/ 
services) performed; and, 


2. Add interest of % a year. The interest runs from 
the last date (name of plaintiff) performed (work and labor/ 
services) to today’s date. 





Your verdict is the total of these amounts. 


Approved April 5, 2019 


Notes on Use 
This instruction follows APJI 40.18. 


Unless the parties agreed otherwise, the interest rate would 


be the proper rate to be applied pursuant to Alabama Code § 8-8-8 
(1975) (West’s Alabama Code). 


References 


Superior Wall and Paver, LLC v. Gacek, 73 So. 3d 714, 722 
(Ala. Civ. App. 2011). 


Todd v. Slim’s Auto, 496 So. 2d 92, 94 (Ala. Civ. App. 1986). 


Jones v. LeF lore, 421 So. 2d 1287, 1288 (Ala. Civ. App. 1982). 
“If the work and labor has no reasonable value for the purpose for 
which it was requested, there may be no recovery.” 


Carter v. Bankston, 43 Ala. App. 498, 193 So. 2d 151 (1966). 
The plaintiff has the burden of proof to reasonably satisfy the jury 
from the evidence as to the reasonable value of his work and labor. 


West’s Key Number Digest, Implied & Constructive Contracts 
110. 


Ala. Code § 8-8-8 (1975) (West’s Alabama Code). 
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APJI 40.21 EXPRESS CONTRACT FULLY 
PERFORMED BY THE PLAINTIFF 
[PL] 


(Name of plaintiff) seeks to recover the reasonable value 
of the (work and labor/services/materials) (he/she/it) provided 
(name of defendant). 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That (he/she/it) fully or substantially performed the 
things required under the agreement; and, 


2. That the only thing left to be done under the agree- 
ment is (name of defendant)’s payment for (name of plain- 
tiff)’s (work and labor/services/materials). 


If (name of plaintiff) proved these things, you must find 
for (him/her/it) and against (name of defendant). Then you 
must determine an amount of money to award (name of 
plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved May 11, 2019 


Notes on Use 


Use this instruction when the plaintiff sues on a common count 
rather than upon breach of an express contract. 


References 


Hendrix, Mohr & Yardley, Inc. v. City of Daphne, 359 So. 2d 
792 (Ala. 1978). 


Goodwin v. Hall, 275 Ala. 297, 154 So. 2d 654 (1963) (per 
curiam). 


Catanzano v. Jackson, 198 Ala. 302, 73 So. 510 (1916). 
408 


COMMON COUNTS [PL] APJI 40.21 
Beltline, Inc. v. Powell, 371 So. 2d 920 (Ala. Civ. App. 1979). 
West’s Key Number Digest, Contracts ¢=4. 


West’s Key Number Digest, Implied and Constructive Con- 
tracts <60. 


Black’s Law Dictionary (7th ed. 1999) 321. An (express 
contract) is “[a] contract whose terms the parties have explicitly 
set out.—Also termed special contract.” 


Ala. R. Civ. App. 1 Form 3. Form of complaint. 
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APJI 40.22 EXPRESS CONTRACT FULLY 
PERFORMED BY THE PLAINTIFF— 
DAMAGES [PL] 


If you find for (name of plaintiff), you must award (him/ 
her/it) the agreed contract price plus interest of % a 
year. The interest runs from the date the money was due 
(name of plaintiff) to today’s date. 





Your verdict is the total of these amounts. 


Approved May 10, 2019 


Notes on Use 
Use this instruction immediately after APJI 40.21. 
This instruction assumes that the plaintiff requested interest. 
Unless agreed otherwise by the parties, the interest rate is the 
appropriate rate specified in Ala. Code § 8-8-8 (1975) (West’s Ala- 
bama Code). 
See APJI 10.29, Substantial Performance. 


References 


Beltline, Inc. v. Powell, 371 So. 2d 920 (Ala. Civ. App. 1979). 
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APJI 40.23 EXPRESS CONTRACT PARTIALLY 
PERFORMED BY PLAINTIFF— 
ACCEPTANCE OF BENEFITS [PL] 


(Name of plaintiff) seeks to recover the reasonable value 
of (work and labor/services/materials) (he/she/it) provided 
(name of defendant). 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That (name of plaintiff)’s partial performance of the 
agreement benefited (name of defendant); and, 


2. That (name of defendant) voluntarily accepted the 
benefit of (name of plaintiff)’s (work and labor/services/ 
materials furnished). 


If (name of plaintiff) proved these things, you must find 
for (him/her/it), and then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved May 10, 2019 


Notes on Use 


See APJI 10.19, Partial Performance. 


The instruction must be modified if the defendant pleads set- 
off or recoupment. Walstrom v. Oliver-Watts Const. Co., 161 Ala. 
608, 50 So. 46, 49—50 (1909). 


References 


Goodwin v. Hall, 275 Ala. 297, 154 So. 2d 654 (1963). In com- 
mon count cases involving the voluntary acceptance of the benefits 
of partial performance, the plaintiff can introduce in evidence the 
special contract because it tends to show the character and value 
of his services. 


All 


APJI 40.23 ALABAMA PATTERN JURY INSTRUCTIONS 


Hartsell v. Turner, 196 Ala. 299, 71 So. 658 (1916). If the 
defendant can reject what the plaintiff has performed without det- 
riment to himself, the defendant is required to do so. 


Walstrom v. Oliver-Watts Const. Co., 161 Ala. 608, 50 So. 46, 
49-50 (1909). “Mere occupancy of house, . . ., does not justify the 
conclusion, or warrant the inference, of acceptance of the work as 
done in compliance with the contract.” 


Construction Services Group, LLC v. MS Electric, LLC, 292 
So. 3d 643 (Ala. Civ. App. 2019). A party to an illegal contract can- 
not attempt to recover under it by another theory, e.g., the com- 
mon counts. 


West’s Key Number Digest, Contracts ¢=60, 60.1, 304, 304(2), 
305, 305(1). 


Jenelle Mims Marsh, Alabama Law of Damages § 17:18 (6th 
ed. 2012). 


Christopher Lyle McIlwain, Building Contractor’s Recovery for 
Incomplete Performance, 51 Ala. Law. 230 (July 1990). 
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APJI 40.24 EXPRESS CONTRACT PARTIALLY 
PERFORMED BY PLAINTIFF— 
DEFENDANT’S BREACH OR 
RESCISSION [PL] 


(Name of plaintiff) seeks to recover the reasonable value 
of (work and labor/services/materials) (he/she/it) provided 
(name of defendant). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. That (he/she/it) partially performed the agreement; 
and, 


2. That (name of defendant), without just cause: 
a. Rescinded the agreement; or, 


b. Prevented (name of plaintiff) from completing 
the agreement. 


If (name of plaintiff) proved these things, you must find 
for (him/her/it). Then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved May 10, 2019 


Notes on Use 


The user must define the terms “without just cause,” “breach,” 
and “rescinded.” 


As a practical matter, “without just cause” means without a 
legal excuse. 


“Rescission” is defined as “[a] party’s unilateral unmaking of a 
contract for a legally sufficient reason.” Black’s Law Dictionary 
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(7th ed. 1999) 1306. National Supply Co. v. Southern Creamery 
Co., 224 Ala. 507, 510, 140 So. 590, 592 (1932) defines rescind, as 
follows: 


“*To rescind a contract is not merely to terminate it, but to 
abrogate and undo it from the beginning; that is, not merely to 
release the parties from further obligation to each other in re- 
spect to the subject of the contract, but to annul the contract 
and restore the parties to the relative positions which they 
would have occupied if no such contract had ever been made.’ 
1 Black on Rescission, § 1.” 


See Kirkman v. Pittman, 269 Ala. 159, 163, 111 So. 2d 583, 586 
(1959) Gin a suit for specific performance, the seller’s unilateral at- 
tempt to nullify an agreement to sell real property does not amount 
to rescission at law). See Am. Jur. 2d, Contracts §§ 516-576. 


References 


Hendrix, Mohr & Yardley, Inc. v. City of Daphne, 359 So. 2d 
792 (Ala. 1978). 


Kirkman v. Pittman, 269 Ala. 159, 163, 111 So. 2d 583, 586 
(1959). 


National Supply Co. v. Southern Creamery Co., 224 Ala. 507, 
510, 140 So. 590, 592 (1932). 


Catanzano v. Jackson, 198 Ala. 302, 73 So. 510 (1916). 


Kirkland v. Oates, 25 Ala. 465, 1854 WL 313 Es ck Mutual 
rescission of the anrtaene: 


Cook v. Hughston Clinic, P.C., Case No. 3:14-CV-296-WKW 
[WO], 2015 WL 6082397 (M.D. Ala. 2015) (not reported in F.Supp. 
3d). Mutual rescission of the contract. 

West’s Key Number Digest, Contracts 84, 94, 303, 549-574. 


West’s Key Number Digest, Implied and Constructive Con- 
tracts 65. 


Am. Jur. 2d, Contracts §§ 516-576. 
Black’s Law Dictionary (7th ed. 1999) 1308, Rescission. 
Black’s Law Dictionary (7th ed. 1999) 1306, Repudiation. 
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APJI 40.25 EXPRESS CONTRACT PARTIALLY 
PERFORMED BY PLAINTIFF— 
ABANDONED BY MUTUAL 
CONSENT [PL] 


(Name of plaintiff) seeks to recover the reasonable value 
of the (work and labor/services/materials) (he/she/it) provided 
(name of defendant). The parties agree they mutually 
abandoned their agreement. 


To recover, (name of plaintiff) must reasonably satisfy 
you from the evidence: 


1. That (name of plaintiff) partially performed the 
agreement; 


2. That (name of plaintiff) and (name of defendant) 
then mutually abandoned the agreement; 


3. That (name of plaintiff)’s partial performance of the 
agreement benefited (name of defendant); and, 


4. That (name of defendant) voluntarily accepted the 
benefit of the (work and labor/services/materials) (name of 
plaintiff) provided. 


If (name of plaintiff) proved these things, you must find 
for (him/her/it). Then you must determine an amount of 
money to award (name of plaintiff). 


If (name of plaintiff) did not prove these things, you 
must find for (name of defendant). 


Approved May 10, 2019 


Notes on Use 


If the defendant denies mutual abandonment, the user must 
delete the last sentence in the introductory paragraph and delete 
paragraph 2. Also, the user must modify the instruction and add 
the following: If you find (name of plaintiff) voluntarily abandoned 
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the agreement and did not complete (his/her/its) performance, (he/ 
she/it) cannot recover. 


References 

Varner v Hardy, 209 Ala. 575, 96 So. 860 (1923). When a 
plaintiff, without sufficient cause, abandons a contract, leaving 
unperformed the work contracted for, he cannot recover under the 
common counts. 

Catanzano v. Jackson, 198 Ala. 302, 73 So. 510 (1916). 

Russell v. Bush, 196 Ala. 309, 71 So. 397 (1916). 

Martin v. Massie, 127 Ala. 504, 29 So. 31 (1900). 

West’s Key Number Digest, Contracts 256. 


West’s Key Number Digest, Implied and Constructive Con- 
tracts <=60, 65, 82, 83, 84. 
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APJI 40.26 EXPRESS CONTRACT PARTIALLY 
PERFORMED BY PLAINTIFF— 
DAMAGES [PL] 


If you find for (name of plaintiff), you must: 


1. Award the reasonable value of the (work and labor/ 
services/materials) provided by (name of plaintiff); and, 





2. Add interest of % a year. The interest runs from 
the date the money was due (name of plaintiff) to today’s 
date. 


Your verdict is the total of these amounts. 


Approved May 10, 2019 


Notes on Use 
Unless agreed otherwise by the parties, the interest rate is the 
appropriate rate specified in Ala. Code § 8-8-8 (1975) (West’s Ala- 
bama Code). 
References 


Catanzano v. Jackson, 198 Ala. 302, 73 So. 510 (1916). 
Russell v. Bush, 196 Ala. 309, 71 So. 397 (1916). 
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Chapter 41 
Workers’ Compensation [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 41.00 


APJI 41.01 


APJI 41.02 


APJI 41.03 


APJI 41.04 


APJI 41.05 


APJI 41.06 


APJI 41.07 


APJI 41.08 


APJI 41.09 


Retaliatory Discharge—Workers’ Compensation 
Claim [PL] 


Retaliatory Discharge—Notice of Violation of Safety 
Rule—Ala. Code § 25-5-11.1 (1975) (West’s 
Alabama Code) [PL] 


Action Against Co-Employee for Willful Conduct— 
Ala. Code § 25-5-11(c)(1) (1975) (West’s Alabama 
Code) [PL] 


Action Against Co-Employee for Willful Conduct 
Removal of Safety Guard or Safety Device—Ala. 
Code § 25-5-11(c)(2) (1975) (West’s Alabama Code) 
[PL] 


Action Against Co-Employee for Willful Conduct 
Intoxication—Ala. Code § 25-5-11(c)(3) (1975) 
(West’s Alabama Code) [PL] 


Action Against Co-Employee for Willful Violation of 
a Written Safety Rule—Ala. Code § 25-5-11(c)(4) 
(1975) (West’s Alabama Code) [PL] 


Affirmative Defense—Employee Intoxicated by 
Alcohol [PL] 


Affirmative Defense—Employee Impaired by Illegal 
Drugs [PL] 


Affirmative Defense—Employees Willful Failure or 
Refusal to Use Safety Appliances [PL] 


Employee Willfully Disobeyed a Safety Rule [PL] 
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Third Second 
Edition Edition 
Instruction Instruction 
Number Number 


Retaliatory Discharge—Workers’ Com- 41.05, 41.06, 

pensation Claim and 41.08 
(2010 Cum. 
Supp.) 

Retaliatory Discharge—Notice of Viola- 41.05, 41.07 

tion of Safety Rule and 41.08 
(2010 Cum. 
Supp.) 

Action Against Co-employee For Willful | 41.02 41.04 

Conduct—Ala. Code § 25-5-11(c)(1) 

(1975) (West’s Alabama Code) ee 


Title of Instruction 


Action Against Co-employee For Willful | 41.03 41.04 
Conduct—Removal of Safety Guard or 

Device—Ala. Code § 25-5-11 (c)(2) 

(1975) (West’s Alabama Code) ic eee 
Action Against Co-employee For Willful | 41.04 41.04 
Conduct—Intoxication—Ala. Code § 25- 

5-11 (c)(3) (1975) (West’s Alabama 

Code) 


Action Against Co-employee For Willful | 41.05 41.04 
Violation of a Written Safety Rule— 

Ala. Code § 25-5-11 (c)(4) (1975) (West’s 

Alabama Code) 


Affirmative Defense—Employee 41.06 41.01 
Intoxicated 

Affirmative Defense—Employee 41.07 New 
Impaired by Illegal Drugs | 

Affirmative Defense—Employee’s Will- 41.08 41.02 | 
ful Failure to use Safety Appliances 


Affirmative Defense—Employee Will- 41.09 Ne 
fully Disobeyed Safety Rule 
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APJI 41.00 RETALIATORY DISCHARGE— 
WORKERS’ COMPENSATION 
CLAIM [PL] 


Plaintiff (name of plaintiff) says (he/she) was hurt on 
the job when working for defendant (name of defendant). 
(Name of plaintiff) further says (he/she) sought workers’ 
compensation benefits for the injury and that (name of 
defendant) fired (him/her) solely because (he/she) sought 
these benefits. 


(Name of defendant) denies (name of plaintiff)’s claim, 
and further says (e.g. (name of plaintiff) was not fired from 
(his/her) job but either voluntarily quit or abandoned (his/ 
her) job; (name of plaintiff) was fired but (he/she) never 
sought workers’ compensation benefits; (name of plaintiff) 
was not fired because (he/she) sought workers’ compensation 
benefits; (name of plaintiff) was fired because (specify the 
reason(s) defendant says plaintiff was legitimately fired); 
etc.). 


Alabama is an employee at will state. This means that, 
in this case, (name of plaintiff) can be fired for a good rea- 
son, a bad reason, or no reason, with this exception: if (he/ 
she) had an on-the-job injury and sought workers’ compensa- 
tion benefits for that injury, (he/she) cannot be fired solely 
because (he/she) sought those benefits. 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all the following: 


(1) That (he/she) was an employee of (name of defendant) 
and had an on-the-job injury; 


(2) That before (he/she) was fired (he/she) sought workers’ 
compensation benefits for an on-the-job injury; 


(3) That (name of the person who fired plaintiff / the 
person(s) who made the decision to fire plaintiff) knew 
(name of plaintiff) sought workers’ compensation 
benefits for the injury; and, 
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(4) That (name of defendant) fired (name of plaintiff) solely 
because (he/she) sought workers’ compensation benefits. 


If (name of plaintiff) proves all these things, you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the harm. If (name of 
plaintiff) does not prove all these things, you will find for 
(name of defendant). 


Constructive Discharge.’ 


(4) That solely because (name of plaintiff) sought workers’ 
compensation benefits, (name of defendant) deliberately 
made (name of plaintiff)’s working conditions so intoler- 
able that (he/she) was forced to give up (his/her) job. 


If (name of plaintiff) proves all these things, you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the harm. If (name of 
plaintiff) does not prove all these things, you will find for 
(name of defendant). 


Circumstantial Evidence of Causation? 


When deciding if (name of plaintiff) was fired solely 
because (he/she) sought workers’ compensation benefits, you 
may consider any evidence about: 


1. (The closeness in time between (his/her) claim for 
benefits and when (he/she) was fired.) 


2. ((Name of defendant)’s negative comment(s) or other 
conduct that showed a negative attitude about (name of 
plaintiff) (other employees) seeking workers’ compensation 
benefits. ) 


41.00 three elements and constructive 
If the plaintiff claims that Ss element (4). 
the discharge was a retaliatory Only instruct if there is cir- 


constructive discharge, give first cumstantial evidence of causation. 
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3. (That (name of plaintiff) was treated differently than 
other similarly situated employees.) 


4. (That (name of defendant) failed to follow established 
company policy when (he/she/it) fired (name of plaintiff).) 


5. (That (name of plaintiff)’s work performance evalua- 
tions suddenly changed after (he/she) sought benefits.) 


6. Any evidence that (name of defendant)’s stated rea- 
son for firing (name of plaintiff) was false. 


Legitimate Reason(s) for Termination® 


(Name of defendant) says (his/her/its) evidence shows 
that (name of plaintiff) was not fired solely because (he/she) 
sought workers’ compensation benefits. Rather, (name of 
defendant) says (he/she/it) fired (name of plaintiff) for legiti- 
mate reason(s). The reason(s) (is/are) (state the reason(s).) 


Pretext’* 


(Name of plaintiff) says (his/her) evidence shows that 
(name of defendant)’s reason(s) for firing (is/are) pretext, 
that is, (it/they) (was/were) not the true reason(s) (name of 
plaintiff) was fired. When deciding if the (name of defen- 
dant)’s reason(s) (is/are) pretext, you may consider: 


(The (name of defendant)’s general policy and practice 
toward other similarly situated employees.) 


(Whether (name of defendant) failed to follow its 
termination policy in (name of plaintiff)’s situation or in 
other similar situations.) 


(Whether (name of defendant) disavowed the stated rea- 
son why (name of plaintiff) was fired, or whether (he/she/it) 
has otherwise admitted that the stated reason(s) (is/are) 


3Only instruct if there is evi- ‘Only instruct if there is evi- 
dence of a legitimate reason for dence that the reason for firing is 
termination. pretext. 
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pretext.) 


Notes on Use 


The instruction combines APJI 41.05, 41.06, and 41.08 (2011 
Cum. Supp.). 


This instruction is revised to include the direct causal connec- 
tion requirement stated in Alabama Power Co. v. Aldridge, 854 So. 
2d 554, 19 I.E.R. Cas. (BNA) 676 (Ala. 2002) and the additional 
requirement that a plaintiff must prove that the person or persons 
who fired the plaintiff knew that the plaintiff had sought workers’ 
compensation benefits, Tyson Foods, Inc. v. McCollum, 881 So. 2d 
976 (Ala. 2003). 


The Committee omitted any reference to shifting burdens of 
going forward with the evidence. This is a matter for the trial 
judge when determining whether the employer is due judgment as 
a matter of law. The instruction is drafted to cover most of the is- 
sues that will arise in the trial of a retaliatory discharge claim. 


“An employee is ‘terminated’ if he or she is either fired or 
‘constructively discharged.’ ” Ex parte Breitsprecher, 772 So. 2d 
1125, 1129, 16 I.E.R. Cas. (BNA) 557 (Ala. 2000) (quoting Twilley 
v. Daubert Coated Products, Inc., 536 So. 2d 1364, 4 I.E.R. Cas. 
(BNA) 731 (Ala. 1988)). 


Irons v. Service Merchandise Co., Inc., 611 So. 2d 294, 295 
(Ala. 1992) defines constructive discharge, as follows: 


[I]Jf the employer deliberately makes an employee’s working 
conditions so intolerable that the employee is forced into invol- 
untary resignation, then the employer has [brought about] a 
constructive discharge and is liable for any illegal conduct 
involved therein as if it had formally discharged the aggrieved 
employee (quoting Jurgens v. EEOC, 903 F. 2d 386, 390 (5th 
Cir. 1990)). 


Damages 


Caraway v. Franklin Ferguson Mfg. Co., 507 So. 2d 925, 926 
(Ala. 1987) holds in a retaliatory discharge case “damages can be 
awarded in accordance with the general law of torts.” But see 
Merchants FoodService v. Rice, 286 So. 3d 681 (Ala. 2019). The 
parties did not object to the trial judge’s instructions about dam- 
ages in Rice. 
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References 
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APJI 41.01 RETALIATORY DISCHARGE— 
NOTICE OF VIOLATION OF 
SAFETY RULE—ALA. CODE § 25-5- 
11.1 (1975) (WEST’S ALABAMA 
CODE) [PL] 


Plaintiff (name of plaintiff) says (he/she) filed a notice 
that (name of co-employee or employer) violated (a) safety 
rule(s) (specify the safety rule or rules) and (name of 
employer) fired (him/her) solely because (he/she) filed the 
notice. 


(Name of defendant) denies (name of plaintiff)’s claim, 
and further says (e.g. (name of plaintiff) was not fired from 
(his/her) job but either voluntarily quit or abandoned (his/ 
her) job; (name of plaintiff) was fired but (he/she) never filed 
notice of a safety rule violation; (name of plaintiff) was not 
fired because (he/she) filed notice of a violation; (name of 
plaintiff) was fired because (specify the reason(s) defendant 
says plaintiff was legitimately fired); etc.). 


Alabama is an employee at will state. This means that, 
in this case, (name of plaintiff) can be fired for a good rea- 
son, a bad reason, or no reason, with this exception: if (he/ 
she) filed a notice that (specify the co-employee or employer) 
violated a safety rule, (he/she) cannot be fired solely because 
(he/she) filed such notice. 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all the following: 


(1) That (he/she) was an employee of (name of defendant); 


(2) That before (he/she) was fired (he/she) filed a notice 
that (name of co-employee or defendant) violated a 
safety rule; 


(3) That (name of the person who fired plaintiff) (the 
person(s) who made the decision to fire plaintiff) knew 
(name of plaintiff) filed a notice of violation of a safety 
rule; and, 
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(4) That (name of defendant) fired (name of plaintiff) solely 
because (he/she) filed the notice of violation. 


If (name of plaintiff) proves all these things, you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the harm. If (name of 
plaintiff) does not prove all these things, you must find for 
(name of defendant). 


Constructive discharge.° 


(4) That solely because (name of plaintiff) filed notice that 
(name of co-employee or defendant) violated a safety 
rule, (name of defendant) deliberately made (name of 
plaintiff)’s working conditions so intolerable that (he/ 
she) was forced to give up (his/her) job. 


If (name of plaintiff) proves all these things, you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the harm. If (name of 
plaintiff) does not prove all these things, you must find for 
(name of defendant). 


Circumstantial Evidence of Causation® 


When deciding if (name of plaintiff) was fired solely 
because (he/she) filed the notice of violation you may consider 
any evidence about: 


1. The closeness in time between when (he/she) filed 
the the notice of violation and when (he/she) was fired.) 


2. ((Name of defendant)’s negative comment(s) or other 
conduct that showed a negative attitude about (name of 
plaintiff) (other employees) filing such notices.) 


41.01 three elements and constructive 
"If the plaintiff claims that | cecus se = cuent 2) 
the discharge was a retaliatory Only instruct if there is cir- 


constructive discharge, give first cumstantial evidence of causation. 
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3. (That (name of plaintiff) was treated differently than 
other similarly situated employees.) 


4. (That (name of defendant) failed to follow established 
company policy when (he/she/it) fired (name of plaintiff).) 


5. (That (name of plaintiff)’s work performance evalua- 
tions suddenly changed after (he/she) filed the notice.) 


6. Any evidence that (name of defendant)’s stated 
reason(s) for firing (name of plaintiff) (was/were) false. 


Legitimate Reason(s) for Termination’ 


(Name of defendant) says (his/her/its) evidence shows 
that (name of plaintiff) was not fired solely because (he/she) 
filed the notice. Rather, (name of defendant) says (he/she/it) 
fired (name of plaintiff) for legitimate reason(s). The 
reason(s) (is/are) (state the reasons).) 


Pretext® 


(Name of plaintiff) says (his/her) evidence shows that 
(name of defendant)’s reason(s) for firing (is/are) pretext, 
that is, (it/they) (was/were) not the true reason(s) (name of 
plaintiff) was fired. When deciding if the (name of defen- 
dant)’s reason(s) (is/are) pretext, you may consider: 


(Name of defendant)’s general policy and practice to- 
ward other similarly situated employees.) 


(Whether (name of defendant) failed to follow its 
termination policy in (name of plaintiff)’s situation or in 
other similar situations. ) 


(Whether (name of defendant) disavowed the stated rea- 
son why (name of plaintiff) was fired, or whether (he/she/it) 


“Only instruct if there is evi- 8Only instruct if there is evi- 
dence of a legitimate reason for dence that the reason for firing is 
termination. pretext. 
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has otherwise admitted that the stated reason(s) (is/are) 
pretext.) 


Approved September 7, 2012 


Notes on Use 
The instruction replaces APJI 41.07 (2011 Cum. Supp.). 


The elements of an action that an employer fired an employee 
solely because the employee filed a notice of violation of a safety 
rule have not been decided by any Alabama appellate court. 1985 
Ala. Acts 41 created the cause of action and a substantial body of 
law defines the elements of a prima facie case for retaliatory dis- 
charge because the employee sought workers’ compensation 
benefits. Therefore, the Committee believes it reasonable that this 
instruction should parallel APJI 41.00. 


The Committee omitted any reference to shifting burdens of 
going forward with the evidence. This is a matter for the trial 
judge when determining whether the employer is due judgment as 
a matter of law. The instruction is drafted to cover most of the is- 
sues that will arise in the trial of a retaliatory discharge claim. 


“An employee is ‘terminated’ if he or she is either fired or 
‘constructively discharged’.” Ex parte Breitsprecher, 772 So. 2d 
1125, 1129, 16 I.E.R. Cas. (BNA) 557 (Ala. 2000) (quoting Twilley 
v. Daubert Coated Products, Inc., 536 So. 2d 1364, 4 I.E.R. Cas. 
(BNA) 731 (Ala. 1988)). 


Constructive discharge is defined in Irons v. Service 
Merchandise Co., Inc., 611 So. 2d 294, 295 (Ala. 1992), as follows: 


[I]f the employer deliberately makes an employee’s working 
conditions so intolerable that the employee is forced into invol- 
untary resignation, then the employer has [brought about] a 
constructive discharge and is liable for any illegal conduct 
involved therein as if it had formally discharged the aggrieved 
employee (quoting Jurgens v. EEOC, 903 F. 2d 386, 390 (5th 
Cir. 1990)). 


Caveat—Is Written Notice of a safety rule violation required? 


Whether the employee must file a “written” notice of violation 
with the employer is an undecided question. The issue was raised 
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but not decided in Morgan v. Northeast Alabama Regional Medical 
Center, 624 So. 2d 560, 563, 8 I.E.R. Cas. (BNA) 1365 (Ala. 1993). 
The Morgan court stated: 


We need not decide whether a written complaint is necessary, 
or whether clear evidence of specific, pertinent oral complaints 
will suffice, because Morgan’s written complaint to OSHA 
prompted OSHA to investigate NEARMC’s facilities. OSHA 
provided NEARMC with a copy of the formal complaint, al- 
though it appears that OSHA may not have informed NE- 
ARMC of who filed the complaint. The complaint that was 
submitted to NEARMC, together with the evidence of repeated 
oral complaints by Morgan, is sufficient evidence of notice to 
the defendants for Morgan to invoke the protection of § 25-5- 
Leh: 


Because § 25-5-11.1 states the notice must be written, the 
Committee drafted the instruction in accordance with that 
language. 


Caveat—Must the reporting employee incur an injury that 
results in death or permanent disability? 


No Alabama decision addresses this issue; however, the United 
States District Court answered the question affirmatively in Phillips 
v. General Elec. Co., 881 F. Supp. 1553 (M.D. Ala. 1995). The hold- 
ing is questioned in 2 Terry A. Moore, Alabama Workers’ 
Compensation Law §§ 20:32 n. 30 (1998); in 1 Michael G. Roberts 
& Gregory S. Cusimano, Alabama Tort Law § 16.06 p. 728 (5th ed. 
2010); and in Robert C. Lockwood, Alabama’s Statutory Exception 
to the Employee-At-Will Doctrine: Retaliatory Discharge Claims 
Under Alabama Code Section 25-5-11.1, 47 Ala. L. Rev. 541, 554 
(Winter 1996). 


Morgan held § 25-5-11.1 does not incorporate “all the strict 
requirements of § 25-5-11(c)(4). Therefore, at this time the Com- 
mittee believes Morgan controls this issue and the instruction does 
not require that the plaintiff incur an injury that results in death 
or permanent injury. However, the user is encouraged to research 
this issue in the event an Alabama appellate court holds in accor- 
dance with Phillips. 


References 
Ala. Code § 25-5-11.1 (1975) (West’s Alabama Code). 


Ala. Code § 25-5-11(c)(4) (1975) (West’s Alabama Code). 
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Morgan v. Northeast Alabama Regional Medical Center, 624 
So. 2d 560, 8 I.E.R. Cas. (BNA) 1365 (Ala. 1993). 


Rowe v. Woods Associates, Inc., 695 So. 2d 1210, 12 I.E.R. 
Cas. (BNA) 1518 (Ala. Civ. App. 1997). 


Maro v. Sizemore Sec. Intern., Inc., 678 So. 2d 1127 (Ala. Civ. 
App. 1996). 


Phillips v. General Elec. Co., 881 F. Supp. 1553 (M.D. Ala. 
1995). 


West’s Key Number Digest, Labor and Employment ©7583, 
758, 806, 808, 809, 810, 825, 826, 855, 861, 863(2), 866. 


1 Michael G. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 16.06 (5th ed. 2010). 


2 Terry A. Moore, Alabama Workers’ Compensation Law 
§ 20:32 (1998). 


Am. Jur. 2d, Wrongful Discharge §§ 93 to 96. 
Robert C. Lockwood, Alabama’s Statutory Exception to the 


Employee-At-Will Doctrine: Retaliatory Discharge Claims Under 
Alabama Code Section 25-5-11.1, 47 Ala. L. Rev. 541 (Winter 1996). 
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APJI 41.02 ACTION AGAINST CO-EMPLOYEE 
FOR WILLFUL CONDUCT—ALA. 
CODE § 25-5-11(C)(1) (1975) (WEST’S 
ALABAMA CODE) [PL] 


(Name of plaintiff/name of deceased) was an employee of 
(name of employer). Defendant (name of defendant) was also 
employed by (name of employer). (Name of plaintiff) says 
(he/she/name of deceased) was (harmed/killed) by (name of 
defendant)’s willful conduct when (he/she) (describe the 
conduct). 


To recover damages on this claim, (name of plaintiff) 
must prove all the following: 


AY 


1. That (name of plaintiff/name of deceased) and (name of 
defendant) were employees of (name of employer). 


2. That (name of defendant) (describe the conduct that 
harmed (name of plaintiff/name of deceased)); 


3. That (name of defendant) acted willfully. (His/her) 
conduct was willful if (he/she) set out on purpose, or 
intentionally, or by design to harm some person; and, 


4. That (name of defendant)’s actions to carry out (his/her) 
purpose, intent, or design caused (name of plaintiff/name 
of deceased)’s harm. 


If (name of plaintiff) proves all these things you must 
find for (him/her) and then you must determine what 
amount of money to award (him/her) for the (harm/ 
death). If (he/she) does not prove all these things, you 
must find for (name of defendant). 


is} 


1. That (name of plaintiff/name of deceased) and (name of 
defendant) were employees of (name of employer); 
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2. That (name of defendant) (describe the conduct that 
harmed (name of plaintiffMname of deceased)); 


3. That a reasonable person in (name of defendant)’s posi- 
tion would have known that (someone/name of plaintiff/ 
name of deceased)’s harm or death was substantially 
certain to follow from (his/her) actions; and, 


4. That (name of defendant)’s actions caused (name of 
plaintiff/name of deceased)’s (harm/death). 


If (name of plaintiff) proves all these things you must 
find for (him/her) and then you must determine what 
amount of money to award for the (harm/death). If (he/ 
she) does not prove all these things, you must find for 
(name of defendant). 


Notes on Use 


Use this instruction when the plaintiffs action against a co- 
employee is based on willful conduct described in Ala. Code § 25-5- 
11(c)(1) (1975) (West’s Alabama Code). 


The instruction is written with alternatives A and B. Alterna- 
tive A is the first prong of the Reed v. Brunson, 527 So. 2d 102, 
120 (Ala. 1988) test, and alternative B is the second and most 
widely pleaded prong. Willful conduct may be an act or a failure to 
act. Reed, 527 So. 2d at 103; Lane v. Georgia Cas. and Sur. Co., 
670 So. 2d 889 (Ala. 1995). 


The fact that the defendant “may have perceived a risk of 
injury” is not enough for a jury to infer that the defendant acted 
with a purpose to cause injury or death. Turnbow v. Kustom 


Kreation Vans, 535 So. 2d 132 (Ala. 1988). 
References 
Ala. Code § 25-5-11(c)(1) (1975) (West’s Alabama Code). 
Cooper v. Nicoletta, 797 So. 2d 1072 (Ala. 2001). 
Pitts v. Beasley, 706 So. 2d 711 (Ala. 1997). 


Lane v. Georgia Cas. and Sur. Co., 670 So. 2d 889 (Ala. 1995). 
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Grimes v. Stewart, 628 So. 2d 467 (Ala. 1993). 
Merritt v. Cosby, 578 So. 2d 1242 (Ala. 1991). 


Means v. International Systems, Inc., 555 So. 2d 142 (Ala. 
1989). 


Turnbow v. Kustom Kreation Vans, 535 So. 2d 132 (Ala. 1988). 


West’s Key Number Digest, Workers’ Compensation <=700, 
775, 2168.1(2) to 2168.1(3). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 15.05[1] (5th ed. 2010). 


2 Terry A. Moore, Alabama Workers’ Compensation § 21:39 
(1998). 


Am. Jur. 2d, Workers’ Compensation § 62 p. 84. “ “Substantial 
certainty’ is more than a possibility or substantial probability of 
serious injury, but less than actual certainty.” 


Kevin W. Patton and William L. Campbell, Jr., Alabama Code 
§ 25-5-11(c)(1): A Narrow Cause of Action Against Co-Employees, 
64 Ala. Law. 38, 40 (January 2003). 


Glenda G. Cochran and David P. Stevens, Not So Fast: 


Turning Down That Co-Employee Liability Case Can Cost the 
Injured Employee and You Money, 57 Ala. Law. 45 (January 1996). 
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APJI 41.03 ACTION AGAINST CO-EMPLOYEE 
FOR WILLFUL CONDUCT 
REMOVAL OF SAFETY GUARD OR 
SAFETY DEVICE—ALA. CODE § 25- 
5-11(C)(2) (1975) (WEST’S ALABAMA 
CODE) [PL] 


(Name of plaintiff/name of deceased) was an employee of 
(name of employer). Defendant (name of defendant) was also 
employed by (name of employer). (Name of plaintiff) says 
(he/she/name of deceased) was harmed by (name of defen- 
dant)’s willful conduct when (he/she/they) (describe the 
conduct, e.g., removed a specific safety guard/device; failed 
to install a safety guard/device; failed to maintain or repair 
a safety guard/device; by-passed or disabled a safety guard/ 
device). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all the following: 


1. That (name of plaintiff/name of deceased) and (name 
of defendant) were employed by (name of employer); 


2. That (name of defendant)’s conduct was willful. (His/ 
her) conduct was willful if (he/she) willfully and 
intentionally- 


(Removed (describe the safety guard or device) from 
(describe the machine)) 


(Failed to install (describe the safety guard or de- 
vice) on (describe the machine)) 


(Failed to maintain or repair (describe the safety 
guard or device) on (describe the machine)) 


(By-passed or disabled (describe the safety guard or 
device) on (describe the machine)) 


However, (name of defendant)’s conduct is not will- 
ful unless the (removal) (failure to install) (by-pass or 
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disabling) did, in fact, increase the danger of the use of 
(describe the machine) and was not done for the purpose 
of repair of the machine or was not a part of an improve- 
ment or modification of the machine which rendered the 
safety guard or safety device unnecessary or ineffective; 


3. That (describe the safety guard or device) was (1) a 
safety guard or device, and (2) (it was originally 
installed on the machine by the manufacturer) (it 
came with the machine from the manufacturer and 
(name of defendant) was supposed to install it on 
the machine) ((name of defendant) added the safety 
guard or device by a substantial modification or ma- 
terial alteration of the machine); 


Safety guard or device defined 


A safety guard or device is something that is provided, 
principally, but not exclusively, as protection to an employee, 
which provides some shield between the employee and 
danger to prevent the employee from being injured while 
(he/she) is doing the job required by the (his/her) employer. 
A safety guard or safety device is not something that is a 
component part of the machine whose principal purpose is to 
facilitate or expedite the work. 


Manufacturer defined 


The manufacturer is the company that originally 
produced the machine for use or trade, (and a manufacturer 
may be a later company that substantially modifies or 
materially alters a machine through the use of different 
components and/or methods of assembly). 


4, That (name of defendant) knew that the (removal/ 
failure to install/failure to maintain or repair/by- 
passing or disabling) the safety guard or device 
would probably or likely result in some person’s 
physical injury or death; and, 


5. That (name of defendant)’s (removal/failure to 
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install/failure to maintain or repair/by-passing or 
disabling) the (describe the safety guard or device) 
caused (name of plaintiff/ name of deceased)’s (harm/ 
death). 


If (name of plaintiff) proved all these things you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the (harm/death). If (name 
of plaintiff) did not prove all these things, you must find for 
(name of defendant). 


Notes on Use 


Use this instruction when the plaintiffs action against a co- 
employee is based on willful conduct described Ala. Code § 25-5- 
11(c)(2) (1975) (West’s Alabama Code). 


The definition of safety guard or safety device is paraphrased 
from Cooper v. Nicoletta, 797 So. 2d 1072 (Ala. 2001). The defini- 
tion of manufacturer is paraphrased form Harris v. Gill, 585 So. 2d 
831 (Ala. 1991). 


Claims against supervisory personnel. 


If the plaintiff sues supervisory personnel, the plaintiff must 
also prove that they knew about the removal of the safety guard or 
device, etc. Ex parte Canada, 890 So. 2d 968 (Ala. 2004). 


References 
Elliott v. Montgomery, 59 So. 3d 663 (Ala. 2010). 
Wadwarth v. Jewell, 902 So. 2d 664 (Ala. 2004). 
Ex parte Canada, 890 So. 2d 968 (Ala. 2004). 
Cooper v. Nicoletta, 797 So. 2d 1072 (Ala. 2001). 
Pettibone v. Tyson, 794 So. 2d 377 (Ala. 2001). 


Smith v. Wallace, 661 So. 2d 207 (Ala. 1995), reh’g denied, 
(May 12, 1995). 


Moore v. Reeves, 589 So. 2d 173, 71 Ed. Law Rep. 340 (Ala. 
1991). 
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Harris v. Gill, 585 So. 2d 831 (Ala. 1991). 

Bailey v. Hogg, 547 So. 2d 498 (Ala. 1989). 

Bates v. Riley, 1380 So. 3d 1225 (Ala. Civ. App. 2013), cert. 
denied, Ex parte Bates, 130 So. 3d 1232 (Ala. 2013) (not released 
for publication). 


King v. Cape, 907 So. 2d 1066 (Ala. Civ. App. 2005). 


Daniels v. Mead Coated Bd., Inc., a Subsidiary of Mead Corp., 
858 F. Supp. 1103 (M.D. Ala. 1994). 


West’s Key Number Digest, Worker’s Compensation ¢2095, 
2168.1(2) to 2168.1(3). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 15.05[2] (5th ed. 2010). 


2 Terry A. Moore, Alabama Workers’ Compensation §§ 21:41 
to 21:46 (1998). 


Kevin W. Patton and William L. Campbell, Jr., Alabama Code 
§ 25-5-11(c)(1): A Narrow Cause of Action Against Co-Employees, 
64 Ala. Law. 38, 42 (January 2003). 


Glenda G. Cochran and David P. Stevens, Not So Fast: 


Turning Down That Co-Employee Liability Case Can Cost the 
Injured Employee and You Money, 57 Ala. Law. 45 (January 1996). 
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APJI 41.04 ACTION AGAINST CO-EMPLOYEE 
FOR WILLFUL CONDUCT 
INTOXICATION—ALA. CODE § 25-5- 
11(C)(3) (1975) (WEST’S ALABAMA 
CODE) [PL] 


(Name of plaintiff/name of deceased) (is/was) an em- 
ployee of (name of employer). Defendant (name of defendant) 
was also employed by (name of employer). (Name of plaintiff) 
says (he/she/name of deceased) was harmed by (name of 
defendant)’s willful conduct. Specifically, (name of plaintiff) 
says (name of defendant) was intoxicated on the job and (he/ 
she) (describe defendant’s conduct that caused (name of 
plaintiffs/name of deceased’s) harm). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all the following: 


1. That (name of plaintiff/name of deceased) and (name 
of defendant) were employees of (name of employer); 


2. That (name of defendant) (describe the conduct that 
caused (name of plaintiff's/name of deceased’s) 
harm); 


3. That (name of defendant)’s conduct was willful. (His/ 
her) conduct was willful if (he/she) had drunk alcohol 
and was intoxicated on the job. (He/she) was intoxi- 
cated if (he/she) did not have the normal use of (his/ 
her) mental faculties, and as a result (he/she) was 
not capable of acting in the way an ordinarily 
prudent and cautious person, in full possession of 
(his/her) faculties, using reasonable care, would act 
in the same situation; and, 


4. That (name of defendant)’s conduct caused (name of 
plaintiff's/name of deceased’s) harm. 


If (name of plaintiff) proved all these things you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the (harm/death). If (he/she) 


440 


WORKERS’ COMPENSATION APJI 41.04 


did not prove all these things, you must find for (name of 
defendant). 


Notes on Use 


Use this instruction when the plaintiffs action is against the 
co-employee and is based on willful conduct described in Ala. Code 
§ 25-5-11(c)(3) (1975) (West’s Alabama Code) and whose conduct 
directly caused plaintiffs or the deceased’s harm. The definition of 
intoxication is paraphrased from Rudolph v. Gwin, 526 So. 2d 581, 
583-84 (Ala. 1988). 


An officer and director may be responsible for the intoxicated 
employee’s conduct if he or she provided alcohol to the employee 
that caused him or her to become intoxicated, or if the officer or 
director knows the employee is intoxicated on the job. Hobden v. 
Snow, 551 So. 2d 317 (Ala. 1989). If the officer or director provides 
alcohol to the employee, the plaintiff does not have to prove that 
the officer or director intended that the employee become 
intoxicated. Id. 


References 
Ala. Code § 25-5-11(c)(3) (1975) (West’s Alabama Code). 
Hobden v. Snow, 551 So. 2d 317 (Ala. 1989). 
Rudolph v. Gwin, 526 So. 2d 581 (Ala. 1988). 


West’s Key Number Digest, Workers’ Compensation 
€=2168.1(2) to 2168.1(4). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 15.05[3] (5th ed. 2010). 


2 Terry A. Moore, Alabama Workers’ Compensation §§ 21:29, 
21:49, 21:50, 21:51 (1998). 


Kevin W. Patton and William L. Campbell, Jr., Alabama Code 
§ 25-5-11(c)(1): A Narrow Cause of Action Against Co-Employees, 
64 Ala. Law. 38, 46 (January 2003). 


Glenda G. Cochran and David P. Stevens, Not So Fast: 


Turning Down That Co-Employee Liability Case Can Cost the 
Injured Employee and You Money, 57 Ala. Law. 45 (January 1996). 
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APJI 41.05 ACTION AGAINST CO-EMPLOYEE 
FOR WILLFUL VIOLATION OF A 
WRITTEN SAFETY RULE—ALA. 
CODE § 25-5-11(C)(4) (1975) (WEST'S 
ALABAMA CODE) [PL] 


Plaintiff (name of plaintiff/name of deceased) was an 
employee of (name of employer). Defendant (name of 
defendant) was also employed by (name of employer). (Name 
of plaintiff/name of deceased) says (he/she/name of deceased) 
was harmed by (name of defendant)’s willful conduct when 
(describe the conduct that caused (name of plaintiff's/name 
of deceased’s) harm) and that (name of defendant)’s conduct 
violated (name of employer)’s written safety rule. The writ- 
ten rule is (state the rule). 


To recover damages on this claim, (name of plaintiff) 
must prove to your reasonable satisfaction all the following: 


1. That (name of plaintiff/name of deceased) and (name 
of defendant) were employees of (name of employer); 


2. That (name of defendant)’s conduct was willful. 
(Name of defendant)’s conduct was willful if: 


a. (He/she) willfully and intentionally violated (name 
the specific written safety rule); 


b. That within six (6) months before (name of defen- 
dant)’s conduct harmed (name of plaintiff/name of deceased), 
(name of defendant) received a written notice from (name of 
plaintiff/name of deceased) about violating the same safety 
rule; and, 


c. The written notice identified (name of defendant) as 
the person who violated the same safety rule, it stated how 
(name of defendant) violated the same safety rule, it stated 
that (name of defendant) had repeatedly and continuously 
violated the same safety rule, and it stated the previous 
times, dates, circumstances when (name of defendant) 
violated the safety rule, and the violation places (name of 
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plaintiff/name of deceased) at the risk of great injury or 
death; and, 


3. That (name of defendant)’s conduct caused (name of 
plaintiffs permanent disability) (name of deceased’s death). 


If (name of plaintiff) proves all these things, you must 
find for (him/her) and then you must determine what amount 
of money to award (him/her) for the (harm/death). If (he/she) 
does not prove all these things, you must find for (name of 
defendant). 


Notes on Use 


Use this instruction when plaintiff's action against a co- 
employee is based on willful conduct described in Ala. Code § 25-5- 
11(c)(4) (1975) (West’s Alabama Code) and whose conduct directly 
caused the plaintiffs or the deceased’ harm. 


The plaintiffs notice to the defendant that he or she violated a 
specific safety rule must substantially conform to the written no- 
tice requirements. Layne v. Carr, 631 So. 2d 978 (Ala. 1994); 


however, oral notice is insufficient. Scott v. Goins, 677 So. 2d 1154 
(Ala. 1996). 


References 
Ala. Code § 25-5-11(c)(4) (1975) (West’s Alabama Code). 


Coates v. Guthrie, 707 So. 2d 204, 1995-1997 O.S.H. Dec. 
(CCH) P 31452 (Ala. 1997). 


Scott v. Goins, 677 So. 2d 1154 (Ala. 1996). 
Haisten v. Audubon Indem. Co., 642 So. 2d 404 (Ala. 1994). 
Layne v. Carr, 631 So. 2d 978 (Ala. 1994). 


Rowe v. Woods Associates, Inc., 695 So. 2d 1210, 12 I.E.R. 
Cas. (BNA) 1518 (Ala. Civ. App. 1997). 


Maro v. Sizemore Sec. Intern., Inc., 678 So. 2d 1127 (Ala. Civ. 
App. 1996). 


West’s Key Number Digest, Workers’ Compensation 
€=2168.1(2) to 2168.1(3). 


443 


APJI 41.05 ALABAMA PATTERN JURY INSTRUCTIONS 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law § 15.05[4] (5th ed. 2012). 


2 Terry A. Moore, Alabama Workers’ Compensation Law 
§§ 21:52 to 21:54 (1998). 


Kevin W. Patton and William L. Campbell, Jr., Alabama Code 
§ 25-5-11(c)(1): A Narrow Cause of Action Against Co-Employees, 
64 Ala. Law. 38, 47 (January 2003). 


Glenda G. Cochran and David P. Stevens, Not So Fast: 


Turning Down That Co-Employee Liability Case Can Cost the 
Injured Employee and You Money, 57 Ala. Law. 45 (January 1996). 
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APJI 41.06 AFFIRMATIVE DEFENSE— 
EMPLOYEE INTOXICATED BY 
ALCOHOL [PL] 


Defendant (name of defendant) says that (name of 
plaintiff/name of deceased) was intoxicated by alcohol when 
the accident happened and (his/her) intoxication caused (his/ 
her) (harm/death). 


If (name of defendant) proves to your reasonable satis- 
faction that: (1) (name of plaintiff/name of deceased) was 
intoxicated by alcohol when the accident happened; and (2) 
the intoxication caused (his/her) (harm/death), you will find 
for the defendant. If (name of defendant) does not prove both 
of these, you will find for (name of plaintiff). 


(Name of plaintiff/name of deceased) was intoxicated if 
(he/she) did not have the normal use of (his/her) mental fac- 
ulties, and as a result (he/she) was not capable of acting in a 
way an ordinary prudent and cautious person, in full posses- 
sion of (his/her) faculties, using reasonable care, would act in 
the same situation. 


Notes on Use 


An employee’s intoxication is an affirmative defense to his or 
her workers’ compensation claim if the intoxication caused the em- 
ployee’s injury or death. Ala. Code § 25-5-51 (1975) (West’s Ala- 
bama Code). Either the employee or the employer can ask for a 
jury trial on this one issue. Ala. Code § 25-5-81(a)(2) (1975) (West’s 
Alabama Code). 


The definition of intoxication is the definition in APJI 41.04. 


See APJI 33.00, Causation defined. 


The fact that the employee’s intoxication may have contributed 
to the injury or death is not a defense; the employee’s intoxication 
must be the cause of the injury or death. Ala. Code § 25-5-51 (1975) 
(West’s Alabama Code). 


References 


Ala. Code § 25-5-51 (1975) (West’s Alabama Code). 
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Collins Signs, Inc. v. Smith, 833 So. 2d 636 (Ala. Civ. App. 
2001) Gllegal drugs). 


Parker Hannifin Corp. v. Harrell, 813 So. 2d 875 (Ala. Civ. 
App. 2001) (illegal drugs). 


Ross v. Ellard Const. Co., Inc., 686 So. 2d 1190 (Ala. Civ. App. 
1996) Gllegal drugs). 


Lankford v. Redwing Carriers, Inc., 344 So. 2d 515 (Ala. Civ. 
App. 1977) (alcohol). 


West’s Key Number Digest, Workers’ Compensation ¢798. 
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APJI 41.07 AFFIRMATIVE DEFENSE— 
EMPLOYEE IMPAIRED BY 
ILLEGAL DRUGS [PL] 


Defendant (name of defendant) says that (name of 
plaintiff/name of deceased) was impaired by illegal drugs 
when the accident happened and the impairment caused 
(his/her/name of decedent’s) (harm/death). 


If (name of defendant) proves to your reasonable satis- 
faction from the evidence that: (1) (name of plaintiff) was 
impaired by illegal drugs when (he/she) was (harmed/killed); 
and (2) that the impairment was a cause of (his/her) (harm/ 
death), you will find for (name of defendant). If (name of 
defendant) does not prove both of these, you will find for 
(name of plaintiff). 


(Name of plaintiff/name of deceased) was impaired by il- 
legal drugs if (he/she) was under the influence of illegal 
drugs. 


Revised April 11, 2014 


Notes on use 


An employee’s impairment by illegal drugs is an affirmative 
defense to his or her workers’ compensation claim if the impair- 
ment caused the employee’s injury or death. Ala. Code § 25-5-51 
(1975) (West’s Alabama Code); Ross v. Ellard Const. Co., Inc., 686 
So. 2d 1190 (Ala. Civ. App. 1996). Either the employee or the 
employer can ask for a jury trial on this one issue. Section 25-5-81 


(a). (2), 


“A positive drug test conducted and evaluated pursuant to 
standards adopted for drug testing by the U.S. Department of 
Transportation in C. F. R. Part 40 shall be a conclusive presump- 
tion of impairment resulting from the use of illegal drugs.” Ala. 
Code § 25-5-51 (1975) (West’s Alabama Code). Whether the drug 
test met the standards can be a jury issue and the trial judge must 
instruct the jury on this issue. The user should be aware that 49 
C.F.R. Part 40 is an extensive list of administrative regulations 
(49 C.F.R. 40.1 to 40.413 with appendices). The Committee sug- 
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gests the trial judge may instruct, as follows: If you are reasonably 
satisfied from the evidence that (name of plaintiff)’s positive drug 
test for (name the drug) was conducted and evaluated according to 
the United States Department of Transportation standards for 
drug testing, you must find that (he/she) was impaired. 


Ala. Code § 25-5-51 (1975) (West’s Alabama Code) does not 
define “being impaired by illegal drugs”. The Alabama Court of 
Civil Appeals stated, “‘impairment’. . . clearly means that the 
worker is under the influence of illegal drugs.” Ross v. Ellard 
Const. Co., Inc., 686 So. 2d 1190, 1193 (Ala. Civ. App. 1996). The 
instruction does not define “under the influence of illegal drugs.” 
The Committee will await a clear definition by the legislature or 
the appellate courts. 


The fact that the employee’s impairment may have contributed 
to the injury or death is not a defense; the employee’s impairment 
must be the cause of the injury or death. 


References 
Ala. Code § 25-5-51 (1975) (West’s Alabama Code). 


Collins Signs, Inc. v. Smith, 833 So. 2d 636 (Ala. Civ. App. 
2001) Gllegal drugs). 


Parker Hannifin Corp. v. Harrell, 813 So. 2d 875 (Ala. Civ. 
App. 2001) (illegal drugs). 


Ross v. Ellard Const. Co., Inc., 686 So. 2d 1190 (Ala. Civ. App. 
1996) (illegal drugs). 


Lankford v. Redwing Carriers, Inc., 344 So. 2d 522 (Ala. 1977) 
(alcohol). 


West’s Key Number Digest, Workers’ Compensation 798. 
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APJI 41.08 AFFIRMATIVE DEFENSE— 
EMPLOYEES WILLFUL FAILURE 
OR REFUSAL TO USE SAFETY 
APPLIANCES [PL] 


Defendant (name of defendant) says that it provided a 
safety appliance (describe the appliance) for (name of 
plaintiff/name of deceased)’s use. (Name of defendant) fur- 
ther says (name of plaintiff/name of deceased) willfully failed 
or willfully refused to use the safety appliance and this fail- 
ure caused (his/her) (harm/death). 


If (name of defendant) proves to your reasonable satis- 
faction that: (1) (he/she/it) provided (describe the safety ap- 
pliance) to employees, (2) (name of plaintiff/name of de- 
ceased) knew the safety appliance was provided, (3) (name of 
plaintiff/name of deceased) willfully failed or willfully refused 
to use the appliance, (4) if (name of plaintiff/name of 
deceased) had used the safety appliance it would have 
prevented (his/her) (harm/death); and (5) the failure to use 
the safety appliance caused (his/her) (harm/death), you will 
find for (name of defendant). If (name of defendant) does not 
prove all these things, you will find for (name of plaintiff). 


Notes on Use 


An employee’s willful failure or refusal to use safety appli- 
ances is an affirmative defense to his or her workers’ compensation 
claim if the failure or refusal caused the employee’s injury or death. 
Ala. Code § 25-5-51 (1975) (West’s Alabama Code). 


Cases involving the use of safety appliances generally arise in 
the context that the employee willfully violated the employer’s rule 
requiring the use a safety appliance. See, e.g., Meeks By and 
Through Meeks v. Thompson Tractor Co., 686 So. 2d 1213 (Ala. 
Civ. App. 1996). 


References 
Ala. Code § 25-5-51 (1975) (West’s Alabama Code). 


McWane, Inc. v. McClurg, 59 So. 3d 48 (Ala. Civ. App. 2010). 
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Musgrove Const., Inc. v. Malley, 912 So. 2d 227, 236-37 (Ala. 
Civ. App. 2003). 


Meeks By and Through Meeks v. Thompson Tractor Co., 686 
So. 2d 1213 (Ala. Civ. App. 1996). 


1 Terry A. Moore, Alabama Workers’ Compensation § 12:5 
(1998). 
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APJI 41.09 EMPLOYEE WILLFULLY 
DISOBEYED A SAFETY RULE [PL] 


Defendant (name of defendant) says (name of plaintiff/ 
name of deceased) willfully disobeyed a safety rule (describe 
the safety rule) and the willful disobedience caused (his/her) 
(harm/death). 


If (name of defendant) proves to your reasonable satis- 
faction that (1) it had a safety rule (describe the rule), (2) 
(name of plaintiff/name of deceased) willfully disobeyed the 
safety rule; and (3) the willful disobedience caused (his/her) 
(harm/death), you will find for (name of defendant). If (name 
of defendant) does not prove all these things, you will find 
for (name of plaintiff). 


(Name of plaintiff/name of deceased) willfully disobeyed 
the safety rule when (he/she) knew the rule, (he/she) 
understood the consequences if (he/she) disobeyed the rule, 
(he/she) deliberately chose to disobey the rule, and (his/her) 
choice to disobey the rule was unreasonable under the 
circumstances. 


Notes on Use 


If an employee willfully disobeys a safety rule this is an affir- 
mative defense to his or her workers’ compensation claim if 
disobeying the safety rule caused the employee’s injury or death. 
Ala. Code § 25-5-51 (1975) (West’s Alabama Code). Either the em- 
ployee or the employer can ask for a jury trial on this one issue. 
Ala. Code § 25-5-81(a)(2) (1975) (West’s Alabama Code). 


References 
Ala. Code § 25-5-51 (1975) (West’s Alabama Code). 
Ex parte Holton, 886 So. 2d 83 (Ala. 2003). 
Ex parte Bowater, Inc., 772 So. 2d 1181 (Ala. 2000). 
McWane, Inc. v. McClurg, 59 So. 3d 48 (Ala. Civ. App. 2010). 


Musgrove Const., Inc. v. Malley, 912 So. 2d 227 (Ala. Civ. App. 
2003). 
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1 Terry A. Moore, Alabama Workers’ Compensation § 12:5 
(1998). 
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Chapter 42 
Liability of Employer 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 42.01 Liability of Employer—Employer Liability—General 
Provisions 


APJI 42.02 Liability of Employer—Delegation of Employer Duty 
to Supervisory Personnel 
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APJI 42.01 LIABILITY OF EMPLOYER— 
EMPLOYER LIABILITY—GENERAL 
PROVISIONS 


An employer has a duty to furnish employment which 
shall be reasonably safe for the employees engaged therein 
and to furnish for use safety devices, safeguards, methods 
and processes reasonably adequate to render both the 
employment and place of employment reasonably safe for 
employees and others who are not trespassers. 


Notes on Use 


Use this instruction in claims of negligence arising out of an 
employer relationship where workmen’s compensation immunity 
does not apply. 


References 


Ala. Code § 25-1-1 (1975) (West’s Alabama Code); Duties of 
employers, etc. with respect to provision of safe employment. 


Ala. Code § 25-6-1 (1975) (West’s Alabama Code); Liability of 
master or employer; effect of servant’s or employee’s knowledge of 
defect or negligence causing injury. 


Bellew v. Sloan, 536 So. 2d 917, 13 O.S.H. Cas. (BNA) 1982 
(Ala. 1988). Duty to provide safe working environment—Employ- 
ers had a statutory, as well as a common law, duty to provide em- 
ployees with a safe working environment. 


Minyard v. Woodward Iron Co., 81 F. Supp. 414 (N.D. Ala. 
1948), judgment affd, 170 F.2d 508 (5th Cir. 1948). 


Cochran and Stevens, Not So Fast: Turning Down That 
Co-Employee Liability Case Can Cost the Injured Employee and 
You Money, 57 Ala. Lawy. 45 (January 1996). 


1 Michael L. Roberts & Gregory S. Cusimano, Alabama Tort 
Law Chapter 14 (5th ed. 2010). 


Robert C. Lockwood, Alabama’s Statutory Exception to the 
Employee-At-Will Doctrine: Retaliatory Discharge Claims under 
Alabama Code Section 25-5-11.1, 47 Ala. L. Rev. 541 (Winter 1996). 
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APJI 42.02 LIABILITY OF EMPLOYER— 
DELEGATION OF EMPLOYER 
DUTY TO SUPERVISORY 
PERSONNEL 


The employer’s duty to provide a safe place to work may 
be delegated to or assumed by supervisory personnel, 
corporate officers, or co-employees. If you are reasonably 
satisfied from the evidence that the defendant(s) delegated 
their employer’s duty or a material portion of that duty to 
provide a reasonably safe workplace, and if you are further 
reasonably satisfied from the evidence that the defendant(s) 
breached that duty owed the plaintiff, then the defendant(s) 
would be guilty of negligence. 


Notes on Use 


Use this instruction when the plaintiff claims that defendant 
supervisory personnel were delegated or assumed their employer’s 
duty to provide safe workplace or material portion of that duty. 


References 


Ala. Code § 25-6-1 (1975) (West’s Alabama Code); Liability of 
master or employer; effect of servant’s or employee’s knowledge of 
defect or negligence causing injury. 


Fontenot v. Bramlett, 470 So. 2d 669 (Ala. 1985), superseded 
by statute, Ex parte Progress Rail Services Corp., 869 So. 2d 459 
(Ala. 2003). 


West’s Key Number Digest, Employers’ Liability 13. 
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Chapter 43 
Civil Conspiracy [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 43.00 Civil Conspiracy—Definition [PL] 
APJI 48.01 Civil Conspiracy—Elements [PL] 


Title of Instructi pe Thistatee 

itle of Instruction nstruction 
Approved Number 

APJI 43.00 Civil Conspiracy— 11/10/17 43.00, 

Defined [PL] | 43.02 

APJI 43.01 Civil Conspiracy— 11/10/17 New 

Elements [PL] 
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APJI 43.00 CIVIL CONSPIRACY—DEFINITION 
[PL] 


In addition to the legal claims(s) for (state the underly- 
ing tort(s)), (name of plaintiff) says (names of defendants) 
conspired to commit (state the underlying tort(s)). 


A civil conspiracy is: 


1. A combination of two or more persons to do some- 
thing that is unlawful; or, 


2. A combination of two or more persons to do some- 
thing that is lawful by unlawful means. 


The word combination means the persons agreed and 
worked together to achieve a common end. (Name of plaintiff) 
says the common end(s) (was/were) to commit (state the 
underlying tort(s)). 


Any person who assisted, encouraged, or planned the 
wrongdoer’s acts is equally responsible for the harm caused 
by those acts done to achieve the common end. It doesn’t 
matter that a person did not profit from the conspiracy. 


Approved November 10, 2017 


Notes on Use 


This instruction combines and rewrites 2 APJI 43.00 and 43.02 
(3rd ed. 2016-2017). 


The user must modify the first paragraph if a defendant named 
a co-conspirator was not a defendant in the underlying tort claim. 
See e.g., DGB, LLC v. Hinds, 55 So. 3d 218, 234 (Ala. 2010). The 
plaintiffs did not name Jacobson as a defendant in some of the 
underlying tort claims, the trial court properly dismissed the 
underlying claims against Jacobson, but he was a proper defendant 
in the civil conspiracy claim. 


This instruction does not address the intracorporate conspir- 
acy doctrine. McClurkin v. Ziebach & Webb Timber Co., 666 So. 2d 
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520 (Ala. Civ. App. 1995); Kirwin v. Price Communications, 391 F. 
3d 13238 (11th Cir. 2004). 


References 


Aliant Bank, a Division of USAmeribank v. Four Star Invest- 
ments, Inc., 244 So. 3d 896 (Ala. 2017). 


Ex parte Alamo Title Co., 128 So. 3d 700 (Ala. 2018). 
DGB, LLC v. Hinds, 55 So. 3d 218, 234 (Ala. 2010). 
Ex parte Reindel, 963 So. 2d 614 (Ala. 2007). 


Thompson Props. v. Birmingham Hide & Tallow Inc., 897 So. 
2d 248 (Ala. 2004). 


A.T. Stephens, Inc. v. Johns, 757 So. 2d 416 (Ala. 2000). 


Huckleberry v. M. C. Dixon Lumber Co., Inc., 503 So. 2d 1209 
(Ala. 1987). 


Purcell Co., Inc. v. Spriggs Enterprises, Inc., 431 So. 2d 515, 
522 (Ala. 1983). 


Snyder v. Faget, 295 Ala. 197, 201, 326 So. 2d 113, 116 (1976). 


Barber v. Stephenson, 260 Ala. 151, 155, 69 So. 2d 251, 254 
(1953). 


National Park Bank of New York v. Louisville & N. R. Co., 
199 Ala. 192, 196, 74 So. 69, 72 (1917). 


Swann v. Regions Bank, 17 So. 3d 1180 (Ala. Civ. App. 2008). 


First Bank of Childersburg v. Florey, 676 So. 2d 324 (Ala. Civ. 
App. 1996). 


West’s Key Number Digest, Conspiracy ¢~1 to 22. 


1 Ally W. Howell, Alabama Personal Injury and Torts § 2:10 
(2017 ed.). 


Jenelle Mims Marsh, Alabama Law of Damages § 36:24 (6th 
ed. 2012). 


1 Michael L. Roberts, Alabama Tort Law §§ 38.01 et seq. (5th 
ed. 2010). 
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Am. Jur. 2nd, Conspiracy §§ 50 to 73. 
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APJI 43.01 CIVIL CONSPIRACY—ELEMENTS 
[PL] 


Plaintiff (name of plaintiff) says (names of defendants) 
conspired to (state the purpose of the conspiracy, e.g., 
defraud the plaintiff by (summarize the plaintiffs conten- 
tions about the conspiracy)). 


Before (name of plaintiff) can recover for conspiracy, you 
must find against at least one of the defendants on (name of 
plaintiff)’s claim for (state the underlying tort(s)). 


If you do not find against at least one of the defendants, 
(name of plaintiff) cannot recover on (his/her/its) claim that 
the defendants conspired to (state the underlying tort). In 
this event, you must find for (names of defendants) on the 
conspiracy claim. 


If you find against one of the defendants on the claim 
for (state the underlying tort), to recover for conspiracy 
(name of plaintiff) must reasonably satisfy you from the 
evidence: 


1. That any two defendants agreed and worked to- 
gether to commit (state the underlying tort); 


2. That they did so to harm (name of plaintiff); 


3. That one or more defendants did some overt act to 
achieve (state the underlying tort); and, 


4. That (name of defendant)’s conduct caused (name of 
plaintiff) harm. 


If (name of plaintiff) proved all these things, you will 
find for (him/her/it) and against any defendant who, you 
find, was part of the conspiracy. You must then determine 
the amount of damages to award (name of plaintiff). 
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Approved November 10, 2017 


Notes on Use 
This instruction is new. 


If the trial judge has instructed the jury about the plaintiffs 
contentions about the underlying tort, it is not necessary to do so 
again. If the trial judge has not done so, then he or she should 
summarize the plaintiffs factual theory about the conspiracy claim. 


Element number 3 must be modified if a co-conspirator is not 
a defendant. 


An overt act is any act done to further the object of the 
conspiracy. For example, the overt act in Singleton v. Protective 
Life Ins. Co., 857 So. 2d 803, 806 (Ala. 2003) was the claimed false 
representation that the credit life insurance was sold in an amount 
that would pay off the loans in the event of the plaintiffs death. 


The overt act done in furtherance of a civil conspiracy “need 
not be the sole proximate cause of [plaintiff's harm], but must be 
at least a concurring proximate cause.” Jenelle Mims Marsh, Ala- 
bama Law of Damages § 36:24 (6th ed. 2012). 


References 


See APJI 43.00, References. 


462 


Chapter 44 
Trade Secrets [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 44.00 Introduction [PL] 

APJI 44.01 Trade Secret—Burden of Proof [PL] 

APJI 44.02 Used or Intended for Use—Defined [PL] 

APJI 44.03 Trade or Business [PL] 

APJI 44.04 Formula, Pattern, Compilation, Etc. [PL] 

APJI 44.05 Publicly Known—Generally Known in the Trade 
[PL] 

APJI 44.06 Readily Ascertained or Derived From Publicly 
Available Information [PL] 

APJI 44.07 Reasonable Efforts to Protect Secrecy [PL] 

APJI 44.08 Significant Economic Value [PL] 

APJI 44.09 Misappropriation—Elements [PL] 

APJI 44.10 Improper Means [PL] 


APJI 44.11 to 44.14 Reserved 


APJI 44.15 Consent (Express)—Defensive [PL] 

APJI 44.16 Consent (Implied)—Defensive [PL] 

APJI 44.17 Limited Consent—Defensive [PL] 

APJI 44.18 Reverse Engineering—Affirmative Defense [PL] 
APJI 44.19 Innocent Discovery/Innocent Use—Defensive [PL] 
APJI 44.20 Statute of Limitations—Affirmative Defense [PL] 
APJI 44.21 Compensatory Damages [PL] 

APJI 44.22 Defendant’s Profits—Burden of Proof [PL] 

APJI 44.23 Exemplary Damages [PL] 





Title of Instruction Date 
Approved 


44.00 Introduction [PL] 6/10/16 
44.01 Trade Secret—Burden of Proof [PL] 6/10/16 
44.02 Use or Intended For Use—Defined [PL] 6/10/16 
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Title of Instruction Date 
Approved 


44.03 Trade or Business [PL] 6/10/16 
44.04 Formula, Pattern, Compilations, Etc. [PL] 6/10/16 


44.05 Publicly Known—Generally Known in The 
Trade [PL] 

44.06 Readily Ascertained or Derived From Pub- 
licly Available Information [PL] 

(4a Ad 14 Resery sd yiiig ia alg) 2 ah Maia tape | aaa 


44.16 Consent (Implied)—Defensive [PL] 9/9/16 
44.17 Limited Consent—Defensive [PL] 9/9/16 


44.18 Reverse Engineering—Affirmative Defense | 9/9/16 
[PL] 

44.19 Innocent Discovery/Innocent Use—Defen- 10/7/16 
sive [PL] | 

44,20 Statute of Limitations—Affirmative De- 9/9/16 
fense [PL] 


44,21 Compensatory Damages [PL] 9/9/16 
44.22 Defendant’s Profits—Burden of Proof [PL] 10/7/16 
44,23 Exemplary Damages [PL] 9/9/16 
















464 


TRADE SECRETS APJI 44.00 
APJI 44.00 INTRODUCTION [PL] 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) misappropriated (name of plaintiff)’s trade secret 
(describe the information). 


A trade secret is information the law protects, and it can 
take many forms. 


(Name of plaintiff) says (name of defendant) disclosed or 
used (plaintiff)’s trade secret without the right to do so. 
(Name of plaintiff) says (state how plaintiff says the infor- 
mation was disclosed and by whom, how it was used, and 
what were the improper means). 


To recover (name of plaintiff) must prove to your reason- 
able satisfaction from the evidence that: 


1. (Describe the information) is a trade secret; and, 
2. (Name of defendant) misappropriated it. 

(Name of defendant) says: 

(The (describe the information) is not a trade secret). 
(He/she/it) did not misappropriate it because: 


(a. (He/she/it) reverse engineered the product and 
discovered the information (name of plaintiff) says is a 
trade secret.) 


(b. (Name of plaintiff) abandoned the trade secret 
by (describe the act of abandonment.) 


(c. (Name of plaintiff) waited too long to file this 
lawsuit and cannot recover.) 


(d. (Name of plaintiff) gave (name of defendant) 
consent to use the trade secret.) 
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(e. (Name of plaintiff) gave (name of defendant) 
partial consent to use the trade secret.) 


(f. (He/she/it) innocently got the trade secret from 
(identify the individual or entity) and did not misuse it.) 


Approved June 10, 2016 


Notes on Use 


The instructions in this chapter are new and based on the AI- 
abama Trade Secrets Act, 1987 Ala. Acts 669 as amended by 2010 
Ala. Acts 449, Ala. Code §§ 8-27-1 to 6 (1975) (West’s Alabama 
Code). Alabama Law Institute committee comments follow most 
code sections, but “although [the comments] are useful in construc- 
tion, [they] have not been enacted by the legislature and do not 
necessarily represent legislative intent.” IMED Corp. v. Systems 
Engineering Associates Corp., 602 So. 2d 344, 348 (Ala. 1992). The 
user should consider the comments against the clear language of 
the act. Id. 


The act’s purpose is “to protect individual property rights in 
trade secrets and, thereby, to foster the development of new 
products and technology in [Alabama].” Id. at 347. The act 
supersedes Alabama common law inconsistent with the act, 
otherwise it should be construed as consistent with the common 
law of trade secrets. Section 8-27-6. The Alabama Law Institute 
committee’s position is “the Act should supersede the common law 
when it deals with reasonable clarity with a particular point, but 
that the common law should be used to ‘round out’ the interpreta- 
tion of the Act with respect to matters not otherwise clearly covered 
by the Act.” Thad G. Long, The Alabama Trade Secrets Act, 18 
Cumb. L. Rev. 557, 562 (1987-1988). 


The instructions assume the plaintiffs claim is not preempted 
by federal law, e. g., the 1976 Copyright Act or federal patent law. 
Drill Parts & Service Co., Inc. v. Joy Mfg. Co., 489 So. 2d 43 (Ala. 
1983), superseded by the Alabama Trade Secrets Act, Allied Supply 
Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991), predates the Act. The 
Court held neither federal copyright law nor federal patent law 
preempted Alabama’s common law of trade secrets. See, 2 Louis 
Altman & Malla Pollack, Callmann on Unfair Competition, 
Trademarks & Monopolies § 14:2 (4th ed. June 2016). Although it 
does not pertain to these instructions, the user may wish to become 
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familiar with the Defend Trade Secrets Act of 2016, 18 U.S.C. 
§ 1836(b). 


A tradesecret is information the law protects. It can be posi- 
tive information, i. e., information about what works, or it can be 
negative information, i. e., information about what does not work 
or will not work. Ala. Code § 8-27-2 cmt. (a)(1) (1975) (West’s Ala- 
bama Code). 


The Alabama Trade Secrets Act protects “the trade secrets of 
another” from misappropriation. It states a “person” who discloses 
or uses the trade secret of another is liable to the other for 
misappropriation. Section 8-27-2(3) defines “person.”, but the act 
does not explicitly state that the other person must be the “owner” 
of the trade secret. 


The word “owner” is used in one subsection. Section 8-27-2(2) 
states: 


Improper means. Improper means are means such as: 


7 cK OOK CK 


f. Other deliberate acts taken for the specific purpose of gain- 
ing access to the information of another by means suchas. . . 
where the trade secret owner reasonably should be able to 
expect privacy. 


The comments do use the word “owner” three times. See, e.g., 
8-27-2 cmt. and cmt. b. But the comment to 8-27-4, Remedies, 
speaks of “the possessor of the trade secret”, and “the trade secret 
owner.” 


Our appellate courts have not had occasion to determine 
whether ownership, as opposed to possession, is necessary to bring 
an action for misappropriation. The Supreme Court of Alabama 
has determined a corporation can have a property interest in a 
computer software program. National Surety Corp. v. Applied 
Systems, Inc., 418 So. 2d 847 (Ala. 1982). National Surety predates 
the ATSA, but the act does not suggest this holding is no longer 
good law. The right to use information can be assigned or licensed. 


Various cases and commentators discuss the nature of the 
property interest. See, e.g., DTM Research, L.L.C. v. AT&T Corp., 
245 F.3d 327, 58 U.S.P.Q.2d 1236 (4th Cir. 2001) (fee simple prop- 
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erty interest analysis inappropriate), 2 Louis Altman & Malla 
Pollack, Callmann on Unfair Competition, Trademarks & Monopo- 
hes §§ 14:3, 14:17, 14:36 (4th ed. June 2016), 1 Melvin F. Jager, 
Trade Secrets Law §§ 4:1 to 4:3, 5:6 (Mar. 2016); 1 Information 
Law § 5:3 (Thomson Reuters, June 2016). 

References 


IMED Corp. v. Systems Engineering Associates Corp., 602 So. 
2d 344 (Ala. 1992). 


Allied Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991). 

Drill Parts & Service Co., Inc. v. Joy Mfg. Co., 489 So. 2d 43 
(Ala. 1983), superseded by the Alabama Trade Secrets Act, Allied 
Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991). 


Mason v. Jack Daniel Distillery, 518 So. 2d 180 (Ala. Civ. App. 
1987) (pre ATSA). 


West’s Key Number Digest, Antitrust and Trade Regulation 
410 to 438. 


West’s Key Number Digest, Privileged Communications and 
Confidentiality 402. 


Jenelle Mims Marsh, Alabama Law of Damages §§ 10:27, 36:36 
(6th ed. 2012). 


1 Ally W. Howell, Alabama Personal Injury and Torts § 10.27 
(2016 ed.). 


1 Michael L. Roberts, Alabama Tort Law § 26.09 (6th ed. 2015). 


Jerome A. Hoffman, et al., Alabama Evidence Third § 5:19 
(Aug. 2016). 


II Charles W. Gamble & Robert J. Goodwin, McElroy’s 
Alabama Evidence § 361.02 (6th ed. 2009). Trade secret privilege. 


Ala. R. Evid. 507. 
Ala. R. Civ. P. 26(b)(1), 26(c)(7). 


2 Melvin A. Jager, Trade Secrets Law §§ 8:1 to 8:11 (Mar. 
2016). 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
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tition, Trademarks & Monopolies §§ 14:1 to 14:44 (4th ed. June 
2016). 


Restatement (First) of Torts §§ 757 to 759 (1939). 


Restatement (Third) of Employment Law §§ 8.02, 8.03 (West, 
Mar. 2016). 


Restatement (Third) of Unfair Competition § 34 (1995). 
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Cumb. L. Rev. 55 (2013-2014). 


Andy Thomson, Intellectual Property Protection of Computer 
Software: More Effective Than Skywriting on a Windy Day? 37 
Cumb. L. Rev. 289 (2006-2007). 


Christopher Lyle McIlwain, Backstab: Competing With the 
Departing Employee, 29 Cumb. L. Rev. 615 (1998-1999). 


Randall Scott Hetrick, Employee “Head Knowledge” and the 
Alabama Trade Secrets Act, 47 Ala. L. Rev. 513 (Winter 1996). 


Thad G. Long, The Alabama Trade Secrets Act, 18 Cumb. L. 
Rev. 557 (1987-1988). 
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APJI 44.01 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 44.01 TRADE SECRET—BURDEN OF 
PROOF [PL] 


(Name of plaintiff) must prove (describe the informa- 
tion) is a trade secret. (He/she/it) must reasonably satisfy 
you from the evidence that: 


1. (He/she/it) used or intended to use the information 
in (his/her/its) trade or business; 


2. (He/she/it) included or embodied the information in 
a formula, pattern, compilation, computer software, draw- 
ing, device, method, technique, or process; 


3. The information was not publicly known and not 
generally known in (name of plaintiff)’s trade or business; 


4. The information could not be readily ascertained or 
derived from publicly available information; 


5. (He/she/it) made efforts to keep the information 
secret. The efforts need only have been reasonable under the 
circumstances; and, 


6. The information had significant economic value to 
(name of plaintiff). 


If (name of plaintiff) proved all these things you will 
find the information was a trade secret and then you will 
determine the other issues in this case. 


If (name of plaintiff) did not prove all these things you 
will find for (name of defendant) and your deliberations are 
over. 


Approved June 10, 2016 


Notes on Use 


The Committee suggests the trial judge describe the informa- 
tion once and tell the jury he or she will not repeat the description 
throughout the instruction. 
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APJI 44.02, Used or Intended for Use—Defined. 

APJI 44.03, Trade or Business. 

APJI 44.04, Formula, Pattern, Compilation, Etc. 

APJI 44.05, Publicly Known—Generally Known in the Trade. 


APJI 44.06, Readily Ascertained or Derived From Publically 
Available Information. 


APJI 44.07, Reasonable Efforts to Protect Secrecy. 

APJI 44.08, Significant Economic Value. 
References 

Ala. Code § 8-27-2 (1975) (West’s Alabama Code). 


See, Ex parte Michelin North America, Inc., 161 So. 3d 164 
(Ala. 2014). 


Public Systems, Inc. v. Towry, 587 So. 2d 969, 21 U.S.P.Q.2d 
1220 (Ala. 1991). 


Peat, Inc. v. Vanguard Research, Inc., 378 F.3d 1154, 1158 
(11th Cir. 2004). 


Nimbus Technologies, Inc. v. SunnData Products, Inc., No. 
Cv-04-CO-00312W, 2005 WL 6133373 **16-17 (N.D. Ala. 2005) 
(not selected for publication in F. Supp. 2d). 


West’s Key Number Digest, Antitrust and Trade Regulation 
413. 


1 Melvin F. Jager, Trade Secrets Law §§ 5:5 to 5:13 (Mar. 
2016). 
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APJI 44.02 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 44.02 USED OR INTENDED FOR USE— 
DEFINED [PL] 


The words used or intended for use do not mean continu- 
ous use. Information that (name of plaintiff) intends to use 
but has not yet used can be a trade secret. 


(Negative information, information about what will not 
work when it is used to avoid unworkable methods, can be a 
trade secret.) 


Approved June 10, 2016 


Notes on Use 
Instruct on negative information only if it is an issue. 
References 
Ala. Code § 8-27-2 cmt. (a)(1) (1975) (West’s Alabama Code). 


Ex parte W.L. Halsey Grocery Co., 897 So. 2d 1028, 1034 (Ala. 
2004). 


West’s Key Number Digest, Antitrust and Trade Regulation 
420. 


1 Melvin F. Jager, Trade Secrets Law § 5:7 (Mar. 2016). 
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TRADE SECRETS APJI 44.03 
APJI 44.03 TRADE OR BUSINESS [PL] 


The term “in the trade or business” is not limited to for 
profit businesses. It includes other activities that have the 
characteristics of a trade or business. 


Approved June 10, 2016 


Notes on Use 
A characteristic is “a feature or quality belonging typically to 
a person, place, or thing and serving to identify it.” The New 
Oxford American Dictionary p. 285 (2nd ed. 2005). 
References 


Ala. Code § 8-27-2 cmt. (a) (1975) (West’s Alabama Code). 


Cf., Ex parte Delta Intern. Machinery Corp., 75 So. 3d 1178, 
1176 (Ala. 2011). 


West’s Key Number Digest, Antitrust and Trade Regulation 
420. 
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APJI 44.04 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 44.04 FORMULA, PATTERN, 
COMPILATION, ETC. [PL] 


(Name of plaintiff) must prove (describe the informa- 
tion) was included or embodied in a (formula) (pattern) 
(compilation) (computer software) (drawing) (device) 
(method) (technique) (process). 


(Describe the information) need not be a (formula) (pat- 
tern) (compilation) (computer software) (drawing) (device) 
(method) (technique) (process), it need only be included in 
the (name the category). 


Approved June 10, 2016 


Notes on Use 


These categories should be construed broadly. For example, 
the term “computer software” is intended to be construed broadly 
to include an algorithm, program, documentation, or data. 


Embody is defined: “include or contain (something) as a 
constituent part.” New Oxford American Dictionary p. 551 example 
2 (2nd ed. 2005). Constituent means “part of the whole”, “a 
component part of something.” Id. at 364. 


References 
Ala. Code § 8-27-2 cmt. (a)(2) (1975) (West’s Alabama Code). 


See, Ex parte Robert Bosch LLC, 177 So. 3d 884 (Ala. 2014) 
(algorithm in airbag and supplemental restraint system was trade 
secret). | 


See, Public Systems, Inc. v. Towry, 587 So. 2d 969 (Ala. 1991) 
(under the facts as developed and in consideration of the limited 
scope of review, the spreadsheet was not a trade secret). 


Saunders v. Florence Enameling Co., Inc., 540 So. 2d 651 (Ala. 
1988) Pre ATSA case. Pipe coating process was a trade secret. 


Movie Gallery US, LLC v. Greenshields, 648 F. Supp. 2d 1252 
(M.D. Ala. 2009). Detailed customer lists were trade secrets. 


West’s Key Number Digest, Antitrust and Trade Regulation 
420, 421. 
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West’s Key Number Digest, Privileged Communications and 
Confidentiality <=402. 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
tition, Trademarks & Monopolies § 14:14 (4th ed. June 2016). 
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APJI 44.05 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 44.05 PUBLICLY KNOWN—GENERALLY 
KNOWN IN THE TRADE [PL] 


(Name of plaintiff) must prove: 
1. The information was not publicly known; and, 


2. The information was not generally known by others 
in (specify plaintiffs trade or business). 


Approved June 10, 2016 


Notes on Use 


Ex parte W.L. Halsey Grocery Co., 897 So. 2d 1028 (Ala. 2004) 
applied the “average business man” test to the second element of 
plaintiffs proof. It stated: “[T]he average businessman in the 
grocery trade will not know all the information that Halsey has 
amassed.” Id. at 1034. 


References 
Ala. Code § 8-27-2 cmt. (a)(3) (1975) (West’s Alabama Code). 


See, Ex parte Delta Intern. Machinery Corp., 75 So. 3d 1173 
(Ala. 2011). 


Systrends, Inc. v. Group 8760, LLC, 959 So. 2d 1052 (Ala. 
2006). 


Public Systems, Inc. v. Towry, 587 So. 2d 969 (Ala. 1991). 
Ex parte W.L. Halsey Grocery Co., 897 So. 2d 1028 (Ala. 2004). 


West’s Key Number Digest, Antitrust and Trade Regulation 
417, 419, 420. 


West’s Key Number Digest, Privileged Communications and 
Confidentiality <402. 


1 Melvin F. Jager, Trade Secrets Law §§ 5:28, 5:29, 6:4 (Mar. 
2016). 


Thad G. Long, The Alabama Trade Secrets Act, 18 Cumb. L. 
Rev. 557, 563 (1987-1988). 
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APJI 44.06 READILY ASCERTAINED OR 
DERIVED FROM PUBLICLY 
AVAILABLE INFORMATION [PL] 


(Name of plaintiff) must prove that other persons in 
(plaintiffs trade or business) cannot easily find out the infor- 
mation or learn it through reasoning based upon publicly 
available information. 


Approved June 10, 2016 


Notes on Use 


According to the comments, this requirement is meant to 
exclude information that is readily available and does not require 


substantial research investment to obtain. Ala. Code § 8-27-2 cmt. 
(a)(4) (1975) (West’s Alabama Code). 


References 
Ala. Code § 8-27-2 cmt. (a)(4) (1975) (West’s Alabama Code). 


Systrends, Inc. v. Group 8760, LLC, 959 So. 2d 1052 (Ala. 
2006). Information in the public domain. 


Ex parte W.L. Halsey Grocery Co., 897 So. 2d 1028, 1034 (Ala. 
2004). 


See, Buckley v. Seymour, 679 So. 2d 220 (Ala. 1996) (decided 
under Indiana law). 


West’s Key Number Digest, Antitrust and Trade Regulation 
420, 432. 


West’s Key Number Digest, Privileged and Confidential Com- 
munications ¢402. 


1 Melvin F. Jager, Trade Secrets Law §§ 5:10, 5:11 (Mar. 2016). 
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APJI 44.07 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 44.07 REASONABLE EFFORTS TO 
PROTECT SECRECY [PL] 


(Name of plaintiff) must prove (he/she/it) made reason- 
able efforts under the circumstances to keep the information 
secret. 


(Name of plaintiff) made reasonable efforts if (he/she/it) 
made the same efforts a reasonable person using due care in 
the same situation with the same knowledge and resources 
as (name of plaintiff) would use to protect the same kind of 
information. 


You will consider all the evidence when you determine 
this issue. 


Approved June 10, 2016 


Notes on Use 


Alabama cases have considered the following factors when 
deciding if the plaintiff made reasonable efforts to keep the infor- 
mation secret. 


1. Whether documents or computer files containing the infor- 
mation were marked confidential. 


2. Whether the plaintiff instructed (his/her/its) employees to 
treat the information as confidential. 


3. Whether the plaintiff restricted access to the information to 
persons who had a business reason to know the information. 


4. Whether the plaintiff kept the information in a restricted or 
secured area. 


5. Whether the plaintiff required employees or others with ac- 
cess to the information to sign confidentiality or nondisclosure 
agreements. 


The listed factors are non-exclusive, and other factors may be 
considered that are not specifically included in this list. The pres- 
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TRADE SECRETS APJI 44.07 


ence or absence of any one or more of these factors is not necessar- 

ily determinative. Allied Supply Co., Inc. v. Brown, 585 So. 2d 33, 

36 (Ala. 1991); Saunders v. Florence Enameling Co., Inc., 540 So. 

2d 651, 654 (Ala. 1988); Jones v. Hamilton, 53 So. 3d 134, 140 

erat Civ. App. 2010). See, Restatement (First) of Torts § 757 cmt. 
. (1989). 


References 
Allied Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991). 
Ala. Code § 8-27-2 cmt. (a)(5) (1975) (West’s Alabama Code). 


Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 94 S. Ct. 1879, 
40 L. Ed. 2d 315 (1974). 


See, Ex parte Michelin North America, Inc., 161 So. 3d 164 
(Ala. 2014) (mandamus). 


See, Ex parte W.L. Halsey Grocery Co., 897 So. 2d 1028 (Ala. 
2004) (mandamus). 


Bush v. Goldman Sachs & Co., 544 So. 2d 873 (Ala. 1989) (pre 
ATSA case). 


Saunders v. Florence Enameling Co., Inc., 540 So. 2d 651 (Ala. 
1988) (pre ATSA case). 


Drill Parts & Service Co., Inc. v. Joy Mfg. Co., 439 So. 2d 43 
(Ala. 1983), superseded by the Alabama Trade Secrets Act, Allied 
Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991). 


Jones v. Hamilton, 53 So. 3d 134 (Ala. Civ. App. 2010). 


J.H. Wright & Associates, Inc. v. Engerson, No. CR. A. 
00-0906RVL, 2000 WL 1848135 (S.D. Ala. 2000) (not selected for 
publication in F. Supp. 2d). 


Alagold Corp. v. Freeman, 20 F. Supp. 2d 1305 (M.D. Ala. 
1998), aff'd, 237 F. 3d 637 (11th Cir. 2000) (Table). 


West’s Key Number Digest, Antitrust and Trade Regulation 
€-417, 419, 420. 


West’s Key Number Digest, Labor and Employment €304, 
306. 


West’s Key Number Digest, Privileged Communications and 
Confidentiality 402. 
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1 Melvin F. Jager, Trade Secrets Law §§ 5:14 to 5:26 (Mar. 
2016). 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 


tition, Trademarks & Monopolies §§ 14:26 to 14:31 (4th ed. June 
2016). 
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APJI 44.08 SIGNIFICANT ECONOMIC VALUE 
[PL] 


(Name of plaintiff) must prove the information had sig- 
nificant economic value to (him/her/it). 


The information had significant economic value if it was 
important enough that it had some real economic meaning 
and value to (name of plaintiff). 


Approved June 10, 2016 


Notes on Use 


Ala. Code § 8-27-2 cmt. (a)(6) (1975) (West’s Alabama Code) 
states: “The value of a trade secret may result from its present use 
or from its intended use, and may be reflected in its market value 
or in discovery or development costs a misappropriator can avoid 
by misappropriation.” 


References 
Ala. Code § 8-27-2 cmt. (a)(6) (1975) (West’s Alabama Code). 


West’s Key Number Digest, Antitrust and Trade Regulation 
420, 423. 


1 Melvin F. Jager, Trade Secrets Law § 5:31 (Mar. 2016). 


Thad G. Long, The Alabama Trade Secrets Act, 18 Cumb. L. 
Rev. 557, 566 (1987-1988). 
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APJI 44.09 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 44.09 MISAPPROPRIATION—ELEMENTS 
[PL] 


If you find the information is a trade secret, you must 
determine if (name(s) of defendant(s)) misappropriated it. 
(Name of plaintiff) must prove misappropriation to your rea- 
sonable satisfaction from the evidence. 


A person who discloses or uses the trade secret of an- 
other, without a right or privilege to do so, is liable for mis- 
appropriation of the trade secret if: 


1. The person using the trade secret discovered the trade 
secret by improper means; 


2. That disclosure or use of the trade secret was a breach of 
confidence by the person using the trade secret; 


3. The person using the trade secret learned the trade se- 
cret from a third person, and knew or should have known 
that (i) the information was a trade secret, and (11) that 
the trade secret had been appropriated by improper 
means or a breach of confidence; or 


4. The person using the trade secret knew or should have 
known that it was a trade secret and that its disclosure 
had been made by mistake. 


Approved June 10, 2016 


Notes on Use 


It is sufficient for a trade secret claimant to prove just one of 
the means of “misappropriation” listed above. 


This instruction states only the substance of the elements of 
misappropriation. The plaintiff may sue both the misappropriator, 
e.g., the plaintiffs employee or former employee, and the user, e.g., 
the new employer, or the misappropriator and the user can be one 
and the same. Therefore, the trial judge must alter the instruction 
to fit the facts of the case. 
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The trial judge must define breach of confidence. A breach of 
confidence can occur when an agent, servant, or employee violates 
his or her fiduciary duty to the principal or employer. See, e.g., 
Allied Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991) (at-will 
employees planning to form a new company solicited Allied’s 
customers). Or, it can occur if an employee violates a non-compete 
or confidentiality agreement. See, e.g., Ex parte W.L. Halsey 
Grocery Co., 897 So. 2d 1028 (Ala. 2004) (non-compete agreement); 
Systrends, Inc. v. Group 8760, LLC, 959 So. 2d 1052 (Ala. 2006) 
(non-compete and confidentiality agreement). This list of examples 
is non-exclusive. 


The Alabama Trade Secrets Act (ATSA) replaced Alabama 
common law tort remedies for misappropriation of trade secrets 


but left “existing contract remedies or safeguards in place.” Allied 
Supply Co., Inc. v. Brewn, 585 So. 2d 33, 37 (Ala. 1991). 


References 
Ala. Code § 8-27-3 (1975) (West’s Alabama Code). 


Systrends, Inc. v. Group 8760, LLC, 959 So. 2d 1052 (Ala. 
2006). 


IMED Corp. v. Systems Engineering Associates Corp., 602 So. 
2d 344 (Ala. 1992). 


Allied Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991). 


Saunders v. Florence Enameling Co., Inc., 540 So. 2d 651 (Ala. 
1988) (pre ATSA case). 


See, Hensley v. Poole, 910 So. 2d 96 (Ala. 2005) (breach of fi- 
duciary duty). 


See, Brooks v. Hill, 717 So. 2d 759 (Ala. 1998) (breach of fidu- 
ciary duty). 


See, Williams v. Citizens Nat'l Bank of Shawmut, 570 So. 2d 
635 (Ala. 1990) (breach of fiduciary duty). 


West’s Key Number Digest, Antitrust and Trade Regulation 
414, 418, 420, 423. 


West’s Key Number Digest, Labor and Employment ©307(2). 


West’s Key Number Digest, Principal and Agent 48. 
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2 Melvin F. Jager, Trade Secrets Law §§ 13:1 to 13:10 (Mar. 
2016). 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
tition, Trademarks & Monopolies §§ 14:04 to 14:11, 14:26, 16:34 
(4th ed. June 2016). 
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TRADE SECRETS APJI 44.10 
APJI 44.10 IMPROPER MEANS [PL] 


(Name of plaintiff) says (name of defendant(s)) discov- 
ered or got (name of plaintiff)’s trade secret(s) by (state how). 
If you are reasonably satisfied from the evidence that (name 
of defendant(s)) discovered or got the trade secret(s) by (state 
how), (he/she/it) discovered or got the trade secret(s) by 
improper means. 


Approved June 10, 2016 


Notes on Use 


The defendant’s conduct must come within one of the improper 
means listed in Ala. Code § 8-27-2(2) (1975) (West’s Alabama Code): 


a. Theft; 

b. Bribery; 

c. Misrepresentation; 

d. Inducement of a breach of confidence; 
e. Trespass; or 


f. Other deliberate acts taken for the specific purpose of 
gaining access to information about trade secrets of an- 
other by means such as electronic, photographic, 
telescopic, or other aids to enhance normal human 
perception, where the trade secret owner reasonably 
should be able to expect privacy. 


See, Ala. Code § 13A-8-1(7), (11) (1975) (West’s Alabama Code). 
Section 13A-8-1(7) defines “obtains”, and § 13A-8-1(11) defines 
“property.” 


See Ala. Code § 13A-8-10.4 (1975) (West’s Alabama Code) Theft 
of trademarks or trade secrets. 


See, APJI 18.00 to 18.07, Fraud. 


See, APJI 31A.00, Trespass-Defined-Elements, and APJI 31A. 
01, Trespass-Real Property-Conduct Exceeding Consent or Author- 
ity to Enter. 
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APJI 44.10 ALABAMA PATTERN JURY INSTRUCTIONS 
References 
Ala. Code § 8-27-2(2) (1975) (West’s Alabama Code). 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
tition, Trademarks & Monopolies § 14:28 (4th ed. June 2016). 


APJI 44.11 to 44.14 


Reserved 
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APJI 44.15 CONSENT (EXPRESS)—DEFENSIVE 
[PL] 


Defendant (name of defendant) says (name of plaintiff) 
gave (his/her/its) consent for (name of defendant) to acquire 
or use the (trade secret/information). (Name of defendant) 
says (state how defendant says he/she/it got express consent). 


A party gives express consent when (he/she/it) directly, 
clearly, and unmistakably gives permission to another to use 
the trade secret. Express consent can be written or oral. 


If you determine (name of plaintiff) gave (name of 
defendant) express consent to acquire or use the (trade 
secret/information), you will find (name of defendant) did not 
misappropriate it. 


Approved Sept. 9, 2016 


Notes on Use 


The Alabama appellate courts have not decided a case where 
the defendant raised consent by the trade secret holder. This 
instruction is based on commentary from the Uniform Trade 
Secrets Act (1979) and Restatement (First) of Torts § 757 (1939). 
The definition of express consent is drawn from Black’s Law Dictio- 
nary p. 300 (7th ed. 1999). The Alabama Court of Civil Appeals 
defined “express consent” from Black’s Law Dictionary (4th ed. 
1968) in another context in Personnel Bd. For Mobile County v. 
Bronstein, 354 So. 2d 8, 10 (Ala. Civ. App. 1977). 


If defendant argues plaintiffs consent is implied, use APJI 44. 
16. 


If the jury must determine whether the information is a trade 
secret, use the word “information”. If not, use the words “trade 
secret”. 


The instruction is a statement of consent as defensive matter. 
When the trial judge must instruct the jury on the law of principal 
and agent, the instructions in Alabama Pattern Jury Instruc- 
tions—Civil (8rd ed. 2015) chapter three, will assist the user. 
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References 


Ala. Code § 8-27-3 (1975) (West’s Alabama Code). “A person 
who discloses or uses the trade secret of another, without a privi- 
lege to do so, is liable to the other for misappropriation of the 
trade secret if;. . .” 


Uniform Trade Secrets Act § 1(2)(@i) (1979). “ ‘Misappropria- 
tion’ means. . . disclosure or use of a trade secret of another 
without express or implied consent. . .” 


Restatement (First) of Torts § 757 cmt. D (1939). “A privilege 
to disclose or use another’s trade secret may arise from the other’s 
consent or from conduct on his part by which he is estopped from 
complaining.” 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
tition, Trademarks & Monopolies §§ 14:17, 14:36 (4th ed. June 
2016). 


Restatement (First) of Torts § 10 (1939). This section defines 
the word “privilege” as used in the Restatement. 


Black’s Law Dictionary, Privilege p. 1215 (7th ed. 2009). 


Thad G. Long, Alabama’s Trade Secrets Act, 18 Cumb. L. Rev. 
557 (1987-1988). 
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APJI 44.16 CONSENT (IMPLIED)—DEFENSIVE 
[PL] 


Defendant (name of defendant) says (name of plaintiff) 
impliedly consented for (name of defendant) to acquire or 
use the (trade secret/information). (Name of defendant) says 
(state how defendant says the plaintiff implied his/her/its 
consent). 


A person’s implied consent is based on (his/her/its) ac- 
tions and conduct. The actions and conduct must be such 
that a reasonable person would believe permission had been 
granted. 


If you determine (name of plaintiff) impliedly consented 
for (name of defendant) to acquire or use the (trade secret/ 
information), you will find (name of defendant) did not 
misappropriate it. 


Approved Sept. 9, 2016 


Notes on Use 


The definition of implied consent is drawn from Black’s Law 
Dictionary p. 300 (7th ed. 1999). 


See APJI 44.15, Notes on Use. 
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APJI 44.17 LIMITED CONSENT—DEFENSIVE 
[PL] 


Defendant (name of defendant) says (name of plaintiff) 
gave (his/her/its) consent for (name of defendant) to acquire 
or use the (trade secret/information). (Name of defendant) 
says (state how defendant says he/she/it got consent). 


Plaintiff (name of plaintiff) says (he/she/it) gave only 
limited consent and (name of defendant) exceeded the scope 
of that consent. (Name of plaintiff) says (name of defendant) 
(state how plaintiff says the defendant exceeded the scope of 
the consent). 


If you find (name of plaintiff) granted consent, but (name 
of defendant) exceeded the scope of that consent, you must 
determine the extent to which (name of defendant) exceeded 
the consent. 


Approved Sept. 9, 2016 


Notes on Use 
See APJI 44.15, Notes on Use. 
References 


See APJI 44.15, References. 
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APJI 44.18 REVERSE ENGINEERING— 
AFFIRMATIVE DEFENSE [PL] 


Defendant (name of defendant) says (he/she/it) did not 
misappropriate the trade secret, rather (he/she/it) got the 
trade secret by reverse engineering. Reverse engineering is a 
process of starting with a product and working backward to 
figure out how it was developed or manufactured. 


A person has the right to take apart or study products 
that (he/she/it) acquires by proper means. For example, a 
person acquires a product by proper means if he or she buys 
it in the marketplace. 


To prove this defense, (name of defendant) must reason- 
ably satisfy you from the evidence that: 


1. (He/she/it) acquired the (specify the product) by 
proper means; and, 


2. (He/she/it) reverse engineered it without help from 
another person who had access to the trade secret. 


If (name of defendant) proved all of these things, you 
must find for (name of defendant). 


Approved June 10, 2016 


Notes on Use 


Drill Parts & Service Co., Inc. v. Joy Mfg. Co., 439 So. 2d 43, 
50 (Ala. 1983) first recognized trade secrets in Alabama, and the 
Court noted that reverse engineering was not misappropriation. 
Drill Parts is superseded by the Alabama Trade Secrets Act, Allied 
Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991), but reverse 
engineering is a recognized defense to an action for 
misappropriation. 


Reverse engineering must be done independently. See, Re- 
statement (Third) of Unfair Competition § 43 (West, Mar. 2016) 
(not adopted in Alabama). If done with someone with knowledge of 
the plaintiffs trade secret, it is tainted and cannot be relied on as 
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a defense. 2 Louis Altman & Malla Pollack, Callmann on Unfair 
Competition, Trademarks and Monopolies § 14:28 n. 3.70 (4th ed. 
June 2016). 


References 
Ala. Code § 8-27-2(1)(d) (1975) (West’s Alabama Code). 
Ala. Code § 8-27-2(4) emt. (a)(4) (1975) (West’s Alabama Code). 


Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 476, 94 S. Ct. 
1879, 40 L. Ed. 2d 315 (1974). 


See also, Drill Parts & Service Co., Inc. v. Joy Mfg. Co., 439 
So. 2d 43, 50 (Ala. 1983) (“The defendants are free to use any other 
proper means for determination of tolerances, measurements, etc. 
necessary for the manufacture of replacement parts. This would 
include ‘reverse engineering,’ use of patents which have expired, 
and the use of engineering drawings properly obtained, such as by 
purchase, or by procuring drawings already in the public domain.”), 
superseded by the Alabama Trade Secrets Act as stated in Allied 
Supply Co., Inc. v. Brown, 585 So. 2d 33 (Ala. 1991). 


1 Melvin F. Jager, Trade Secrets Law § 5:10 (Mar. 2016). 

2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
tition, Trademarks & Monopolies § 14:28 n. 3.70 (4th ed. June 
2016). 


Restatement (Third) of Unfair Competition § 43 (West, Mar. 
2016). 


West’s Key Number Digest, Antitrust and Trade Regulation 
431. 
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APJI 44.19 INNOCENT DISCOVERY/ 
INNOCENT USE—DEFENSIVE [PL] 


Defendant (name of defendant) says (he/she/it) in- 
nocently acquired the (trade secret/information). (Name of 
defendant) says (state how defendant says the innocent 
acquisition or use happened). 


You cannot find (name of defendant) liable for misappro- 
priation if (he/she/it) innocently acquired the trade secret. 
But, (name of defendant) cannot claim innocence if (he/she/ 
it) used the trade secret after (he/she/it) was put on reason- 
able notice that: 


1. The trade secret belonged to (name of plaintiff); and, 


2. (Name of plaintiff) had not consented to (name of 
defendant) acquiring or using the trade secret. 


You must determine whether (name of defendant) in- 
nocently acquired and used the trade secret. If (he/she/it) 
did, you will find for (name of defendant). 


Approved October 7, 2016 


References 


Ala. Code § 8-27-3 (1975) (West’s Alabama Code). 
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APJI 44.20 STATUTE OF LIMITATIONS— 
AFFIRMATIVE DEFENSE [PL] 


Defendant (name of defendant) says (name of plaintiff) 
cannot recover because (he/she/it) filed this lawsuit too late. 
(Name of defendant) says (name of plaintiff) must have filed 
this lawsuit by (date) because (state defendant’s reason(s)). 


(Name of defendant) must reasonably satisfy you from 
the evidence that (name of plaintiff) did not file the lawsuit 
within the time required by law. 


The lawsuit was filed (date filed). 


The law requires that (name of plaintiff) must have filed 
the lawsuit: 


1. Within two years after (name of plaintiff) discovered 
the misappropriation (he/she/it) claims; or, 


2. Within two years after (name of plaintiff), if (he/she/ 
it) had used reasonable diligence, should have discovered the 
misappropriation (he/she/it) claims. 


If (name of defendant) proved (name of plaintiff) did not 
file the lawsuit within the time limit, you must find for (name 
of defendant). 


Approved Sept. 9, 2016 


Notes on Use 


Alabama Code § 8-27-5 (1975) (West’s Alabama Code) states: 
“An action for misappropriation must be brought within two years 
after the misappropriation is discovered or by the exercise of rea- 
sonable diligence should have been discovered.” 


Use only when there is a disputed issue of fact whether the 
lawsuit was timely filed. 


References 


Alabama Code § 8-27-5 (1975) (West’s Alabama Code). 
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APJI 44.21 COMPENSATORY DAMAGES [PL] 


Compensatory damages are awarded to fairly and rea- 
sonably compensate for the harm caused by another’s wrong- 
ful conduct. 


You should award compensatory damages if (name of 
plaintiff) reasonably satisfied you from the evidence that: 


1. (Name of defendant) misappropriated (name of 
plaintiff)’s trade secret; and, 


2. The misappropriation caused (him/her/it) harm. 


(Name of plaintiff) claims damages for (specify the types 
of damages). 


To the extent damages are not duplicative (that is, 
counted twice), you can award (name of plaintiff) damages 
for: 


1. Actual damages (he/she/it) had as a result of the 
misappropriation; and, 


2. (Name of defendant)’s profits or other benefits that 
are attributable to the misappropriation. 


Approved Sept. 9, 2016 


Notes on Use 


Ala. Code § 8-27-4 (1975) (West’s Alabama Code) cmt. states: 
“The remedies listed in subdivision (1) lof Ala. Code § 8-27-4] 
should not necessarily be viewed as alternative remedies. If actual 
damages do not cover all the profits of the misappropriator that 
are attributable to the misappropriation, then, to the extent they 
are not covered, such profits also may be awarded, and, if profits of 
the misappropriator do not cover all the damage caused to the 
trade secret owner, then, to the extent they are not covered, dam- 
ages may be awarded in addition to profits. The intention of this 
provision is to assure two results: first, that the plaintiff is made 
whole, and, second, that the misappropriator recognizes no profit 
from wrongdoing.” 
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Alabama Code § 8-27-4(a)(1)(a) (1975) (West’s Alabama Code) 
states: “Recovery of any profits and other benefits conferred by the 
misappropriation that are attributable to the 
misappropriation. . ..”. The Committee omitted the word “con- 
ferred” from the instruction because as written the instruction 
captures the spirit and intent of this remedies provision. 


References 
Ala. Code § 8-27-4 (1975) (West’s Alabama Code). 


2 Louis Altman & Malla Pollack, Callmann on Unfair Compe- 
tition, Trademarks & Monopolies § 14:42 (4th ed. June 2016). 
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APJI 44.22 DEFENDANT’S PROFITS—BURDEN 
OF PROOF [PL] 


(Name of plaintiff) must present proof of (name of 
defendant)’s gross revenue only. 


(Name of defendant) must then present proof of (his/her/ 
its) deductible expenses (and profits (he/she/it) says are at- 
tributable to factors other than the trade secret). 


Approved Oct. 7, 2016 


Notes on Use 


Alabama Code § 8-27-4(a)(1)(b) (1975) (West’s Alabama Code) 
states: “Recovery of any profits and other benefits conferred by the 
misappropriation that are attributable to the misappropriation (In 
establishing the misappropriator’s profits, the complainant is 
required to present proof only of the misappropriator’s gross reve- 
nue, and the misappropriator is required to present proof of his or 
her deductible expenses and the elements of profit attributable to 
factors other than the trade secret.)”. 


The defendant may be liable for misappropriation of a trade 
secret even if the defendant modifies or improves the trade secret. 
As long as the trade secret’s information or process still is 
substantially the same, the jury must find the defendant liable for 
misappropriation (regardless of differences in detail). However, the 
jury may consider such differences when it calculates the amount 
of damages that the plaintiff should be awarded, and the jury is 
free to diminish that amount to account for the defendant’s 
modification of, improvement of, or contribution to the trade secret. 
See Restatement (First) of Torts § 757 cmt. (c) (1939). It states: 
“Differences in detail do not preclude liability if, substantially, the 
process used by the actor is derived from the other’s secret in the 
manner stated in this Section. The liability is avoided only when 
the contribution by the other’s secret is so slight that the actor’s 
process can be said to be derived from other sources; although 
even in such a case the actor is still subject to liability for harm 
caused by his disclosure or possession of the secret, under the 
rules stated in $$ 757-759. The extent of the modifications or 
improvements made by the actor upon the other’s secret may, 
however, affect the computation of damages or profits for which he 
is liable to the other.” 
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References 
Alabama Code § 8-27-4(a)(1)(b) (1975) (West’s Alabama Code). 
Restatement (First) of Torts § 757 cmt. (c) (1939). 
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APJI 44.23 EXEMPLARY DAMAGES [PL] 


The trial judge should instruct using APJI 11.03 with 
this reminder: 


The statement “under circumstances that the law will 
imply an evil intent”, § 6-11-20(b)(2)(a), is a legislative recog- 
nition there are other circumstances that will satisfy the 
malice requirement. The user must determine those circum- 
stances as a matter of law and draft an appropriate instruc- 
tion based on the facts of the case. 


Approved Sept. 9, 2016 


Notes on Use 


Ala. Code § 8-27-4(a)(3) (1975) (West’s Alabama Code) states 
the plaintiff can recover “[e]xemplary damages in an amount not 
to exceed the actual award made under subdivision (1), but not 
less than ten thousand dollars ($10,000), if willful and malicious 
misappropriation exists.” See also id. at cmt. (“[E]xemplary dam- 
ages are permitted in exceptional cases, even if only nominal actual 
damages are awarded, in order to discourage trade secret 
misappropriation. A maximum level of exemplary damages is 
provided in recognition of the facts that (1) competition requires 
businesses to obtain trade secrets by lawful means, e.g., reverse 
engineering, and that (2) there is a strong public policy against 
discouraging businesses from hiring people who formerly have 
worked for competitors. These practices can, in practice, approach 
impermissible trade secret misappropriation. A minimum exem- 
plary damage amount is provided in order to avoid limiting such 
damages to nominal amounts in cases in which there is no actual 
damage or enrichment.” 


Exemplary damages in a trade secrets case carry the same ev- 
identiary standard as set forth in APJI 11.03. 


References 
Ala. Code § 8-27-4(a)(2)(c) (1975) (West’s Alabama Code). 
Ala. Code § 6-11-20 (1975) (West’s Alabama Code). 
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Chapter 45 
Liquor Laws [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 


researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 45.00 Civil Damages Act—Ala. Code § 6-5-70 (1975) 
(West’s Alabama Code) [PL] 


APJI 45.01 Dram Shop Act—Ala. Code § 6-5-71 (1975) (West’s 
Alabama Code) [PL] 


APJI 45.02 Selling, Etc., a Controlled Substance to a Minor— 
Ala. Code § 6-5-72 (1975) (West’s Alabama Code) 
[PL] 


Prior 
Date Instruction 
Number 


APJI 45.00 Civil Damages Act— 10/6/17 36.90 
Ala. Code § 6-5-70 (1975) (West’s 
Alabama Code) [PL] 


Title of Instruction Approved 


APJI 45.01 Dram Shop Act—Ala. 5/5/17 36.91 
Code § 6-5-71 (1975) (West’s Ala- 
bama Code) [PL] 


APJI 45.02 Selling, Etc., a Con- 10/6/17 NEW 
trolled Substance to a Minor—Ala. 

Code § 6-5-72 (1975) (West’s Ala- 

bama Code) [PL] 
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APJI 45.00 CIVIL DAMAGES ACT—ALA. CODE 
§ 6-5-70 (1975) (WEST’S ALABAMA 
CODE) [PL] 


A person who unlawfully sells or furnishes spirituous l- 
quors to a minor and knows or should know that the sale or 
furnishing is to a minor, may be punished by punitive 
damages. A minor is any person under twenty-one. 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) (sold/furnished) (type of spirituous liquor) to 
(name of minor). (Name of plaintiff) says (state the circum- 
stances about the sale or furnishing liquor to the minor). 


((Name of defendant) says (he/she/it) did everything 
required by law to determine that (name of minor) was 
twenty-one or older. (He/she/it) says (state what defendant 
did under the law and ABC regulations to determine the 
minor’s age).) 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. That (name of defendant) (sold/furnished) spirituous 
liquor to (name of minor); and, 


(Furnished) 


(Name of person) furnished spirituous liquor to (name of 
minor) if, from the totality of the circumstances, (he/she) 
must have reasonably inferred that (name of person) would 
let (name of minor) drink some of the liquor. 


2. That (name of defendant) knew or should have 
known that (name of minor) was under twenty one. 


If (name of plaintiff) proved (name of defendant) knew 
(name of minor) was under twenty-one, you will find for (him/ 
her) and award (name of plaintiff) punitive damages. 

If you find that (name of defendant) (sold/furnished) 
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spirituous liquor to (name of minor), and you find that (name 
of defendant) should have known of (name of minor)’s minor- 
ity, then (name of defendant) must prove to your reasonable 
satisfaction from the evidence: 


1. That (he/she/it) required (name of minor) to give 
proof of (his/her) age; and, 


2. That (name of minor) presented what reasonably ap- 
peared to be: 


(A valid driver’s license of any state) 


(A valid United States Uniformed Service identifica- 
tion) 


(A valid passport) 


(A valid identification card issued by any agency of 
a state for the purpose of identification, bearing a 
photograph and date of birth of the individual in ques- 
tion) 


That showed (name of minor) was twenty-one or older. 


If (name of defendant) proved this, you must find for 
(name of defendant). If (name of defendant) did not prove 
this, you must find for (name of plaintiff) and award (him/ 
her) punitive damages. 


When determining the amount of your punitive dam- 
ages award, you may consider all the circumstances that 
surrounded the (sale(s)/furnishing). (You may consider the 
minor’s conduct and any harm that happened to (him/her) 
after the (sale(s)/furnishing)). 


Approved October 6, 2017 


Notes on Use 
The Civil Damages Act is a penal and a strict liability act. The 
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plaintiff can recover only punitive damages. Brackett v. Exit Inn, 
Inc., 604 So. 2d 402 (Ala. 1992). The first paragraph of 1 APJI 
11.03 defines punitive damages. 


The words “spirituous liquors” means distilled liquors and 
beer. Espey v. Convenience Marketers, Inc., 578 So. 2d 1221, 1231 
(Ala. 1991); McLeod v. Cannon Oil Corp., 603 So. 2d 889, 891 (Ala. 
1992). Wine is a spirituous liquor. McLeod (dictum). Laymon v. 
Braddock, 544 So. 2d 900 (Ala. 1989) (per curium) assumed the 
wine cooler was a spirituous liquor but held the seller did not 
furnish the wine cooler to the minor. Justice Houston concurred 
and wrote there was no evidence the “California wine coolers” was 
spirituous liquor. 


The instruction on “furnished” involves three persons. The 
first person listed is the person who sold or furnished liquor to the 
person who shared it with the minor. The second person listed is 
the minor, and the third is the person who permitted the minor to 
drink some of the liquor. 


1 APJI 15.01 defines “inference”. 

References 
Ala. Code § 6-5-70 (1975) (West’s Alabama Code). 
Williams v. Reasoner, 668 So. 2d 541 (Ala. 1995). 
Brackett v. Exit Inn, Inc., 604 So. 2d 402 (Ala. 1992). 


McLeod v. Cannon Oil Corp., 603 So. 2d 889 (Ala. 1992), reh’g 
denied (Ala. May 8, 1992). 


Kelley v. Ryals Services, Inc., 585 So. 2d 1371 (Ala. 1991). 


Espey v. Convenience Marketers, Inc., 578 So. 2d 1221 (Ala. 
1991): 


Laymon v. Braddock, 544 So. 2d 900 (Ala. 1989) (per curiam). 
Martin v. Watts, 513 So. 2d 958 (Ala. 1987). 

Maples v. Chinese Palace, Inc., 389 So. 2d 120 (Ala. 1980). 
Phillips v. Derrick, 36 Ala. App. 244, 54 So. 2d 320 (1951). 


West’s Key Number Digest, Infants €=1285(1). 
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West’s Key Number Digest, Intoxicating Liquors ¢=282, 284, 
29002972298; 807, 3085313: 


Ala. 
Ala. 
Ala. 
Ala. 
Ala. 
Ala. 
Ala. 
Ala. 


Code § 13A-11-10.1 (1975) (West’s Alabama Code). 

Code § 28-1-5 (1975) (West’s Alabama Code). 

Code § 28-3A-25 (1975) (West’s Alabama Code). 

Code §§ 28-10-1 to 28-10-7 (1975) (West’s Alabama Code). 
Admin Code r. 20-X-2-.03 (2000). 

Admin Code r. 20-X-5-.14 (2010). 

Admin Code r. 20-X-6-.02(4) (2010). 

Admin Code r. 20-X-6-.09(1)(d) (1998). 


2 Ally Windsor Howell, Alabama Personal Injury and Torts 
§ 12:6 (2017 ed.). 


Jenelle Mims Marsh, Alabama Law of Damages §§ 36:58, 36:62 
(6th ed. 2012). 


Phillip B. Price, Sr., et al, Alabama DUI Handbook § 18:3 
(Dec. 2016). 


1 Michael L. Roberts, Alabama Tort Law §§ 7.01 to 7.08 (6th 
ed. 2015). 
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APJI 45.01 DRAM SHOP ACT—ALA. CODE § 6- 
5-71 (1975) (WEST’S ALABAMA 
CODE) [PL] 


Plaintiff (name of plaintiff) filed this lawsuit against 
defendant (name of defendant) under what is known as the 
Alabama Dram Shop Act. 


The Dram Shop Act allows a lawsuit by a person who is 
injured by an intoxicated person. The lawsuit is filed against 
the person or entity that provided the other person with 
alcoholic beverages and caused that person to become 
intoxicated (or contributed to his or her intoxication). 


(Name of plaintiff) says (name of defendant) furnished 
(state the circumstances, i. e., sale/gave/otherwise disposed 
of) alcoholic beverages to (name the person). (Name of 
plaintiff) further says furnishing the alcoholic beverages 
(caused (name) to become intoxicated) (contributed to 
(name)’s intoxication). 


(Name of plaintiff) says furnishing the alcoholic bever- 
ages to (name) was contrary to law because (state the viola- 
tion plaintiff claims). And (name of plaintiff) says (describe 
(name)’s intoxicated conduct). 


Finally, (name of plaintiff) says (he/she/name) was 
harmed as a consequence of (name)’s intoxicated conduct. 
(State how plaintiff claims (he/she/others) (was/were) harmed 
in person, property, or means of support). 


(Name of defendant) says (state his/her/its) response. 
(Assumption of the risk.) 


(Name of defendant) also says (name of plaintiff) cannot 
recover because (he/she/name of decedent) voluntarily as- 
sumed the risk that (he/she) would be harmed. State the cir- 
cumstances (name of defendant) claims support this defense. 


This is an affirmative defense, and (name of defendant) 
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must prove it to your reasonable satisfaction from the 
evidence. 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. That (name of defendant) furnished alcoholic bever- 
ages to (name); 


2. That the alcoholic beverages (caused (name) to 
become intoxicated) (contributed to (name)’s intoxication); 


3. That furnishing the alcoholic beverages to (name) 
was contrary to (specify the statute or regulation or both); 
and, 


4. That as a consequence of (name)’s intoxicated 
conduct (name of plaintiff/ name(s) of minor dependent(s)) 
(was/were) harmed. 


If (name of plaintiff) proves all these things, you must 
find for (him/her), and then you must determine the amount 
of money that will reasonably compensate (name of plaintiff/ 
(name(s) of minor dependents). If (name of plaintiff) did not 
prove all these things, you must find for (name of defendant). 


Affirmative defense pleaded. 


If (name of plaintiff) proved all these things but (name 
of defendant) proved (name of plaintiff/name of decedent) 
voluntarily assumed the risk of harm, you must find for 
(name of defendant). 


Approved May 5, 2017 


Notes on Use 


The Dram Shop Act provides the exclusive remedy for the 
unlawful dispensing of alcohol to an adult. Johnson v. Brunswick 
Riverview Club, Inc., 39 So. 3d 132, 139 (Ala. 2009). Johnson also 
held, in accordance with precedent, that the Act is penal in nature, 
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but when determining the issue presented, it stated “penal statutes 
are to be strictly construed in favor of the persons sought to be 
subjected to their operation.” Id. at 138. 


The plaintiff is not required to prove that the sale, gift or 
other disposition caused his or her injury or damage. The Act 
requires only that he or she was damaged as a consequence of the 
intoxication resulting from the sale or disposition. 


APJI 33.00 defines common law causation. 


APJI 30.03 instructs on assumption of the risk. 


The plaintiff can recover compensatory and punitive damages. 
Ala. Code § 6-5-71(a) (1975) (West’s Alabama Code). If the “evi- 
dence will support an award of actual or even nominal damages,” 
the jury may award punitive damages without awarding nominal 
or compensatory damages. The Booth, Inc. v. Miles, 567 So. 2d 
1206, 1208 (Ala. 1990). 


Under Ala. Admin. Code r. 20-X-6-02.4 (ABC Board), the total- 
ity of the circumstances “should be considered when evaluating a 
claim that an ABC Board on-premises licensee, its employee, or 
agent has unlawfully sold alcohol directly to someone appearing 
visibly intoxicated.” Wiggins v. Mobile Greyhound Park, LLP, 294 
So. 3d 709 (Ala. 2019). 


References 
Ala. Code § 6-5-71 (1975) (West’s Alabama Code). 


Wiggins v. Mobile Greyhound Park, LLP, 294 So. 3d 709 (Ala. 
2019), reh’g denied (Ala. Aug. 23, 2019). 


Harrison v. PCI Gaming Authority, 251 So. 3d 24 (Ala. 2017). 


Johnson v. Brunswick Riverview Club, Inc., 39 So. 3d 132 
(Ala. 2009). 


Runyans v. Littrell, 850 So. 2d 244 (Ala. 2002). 

Williams v. Reasoner, 668 So. 2d 541 (Ala. 1995). 
Moreland v. Jitney Jungle, Inc., 621 So. 2d 285 (Ala. 1993). 
Adkison v. Thompson, 650 So. 2d 859 (Ala. 1994). 


Attalla Golf and Country Club, Inc. v. Harris, 601 So. 2d 965 
(Ala. 1992). 
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Mclsaac v. Monte Carlo Club, Inc., 587 So. 2d 320 (Ala. 1991). 


James v. Brewton Motel Management, Inc., 570 So. 2d 1225 
(Ala. 1990). 


Martin v. Watts, 513 So. 2d 958 (Ala. 1987). 


McGough v. G & A, Inc., 999 So. 2d 898 (Ala. Civ. App. 2007), 
cert. denied, No. 1061693 (Ala. Aug. 8, 2008). 


Phillips v. Derrick, 36 Ala. App. 244, 54 So. 2d 320 (1951). 


West’s Key Number Digest, Intoxicating Liquors 282, 284, 
285, 297, 298, 307, 308, 313. 


Ala. Code § 28-3A-25 (1975) (West’s Alabama Code). 


Ala. Code § 28-3-1(1), (18), (23), (29) (1975) (West’s Alabama 
Code). 


Ala. Code § 28-1-5 (1975) (West’s Alabama Code). 


Ala. Code § 26-1-1 (1975) (West’s Alabama Code) (age of ma- 
jority is 19), the “[flinal placement and text of 2019 legislation is 
subject to editorial action of the Code Commissioner.” 


Ala. Code § 28-3-49 (1975) (West’s Alabama Code). 
Ala. Code § 18A-11-10.1 (1975) (West’s Alabama Code). 
Ala. Admin Code r. 20-X-2-.03 (2000). 

Ala. Admin Code r. 20-X-5-.14 (2010). 


Ala. Admin Code r. 20-X-6-.02(4) (2010). This “regulation is 
limited and applies only when a licensee is engaged in the activity 
contemplated by the on-premises license, i.e., selling and dispens- 
ing alcohol at the premises covered by the license.” Everhart v. 
Rucker Place, LLC, Ms.1190092, 2020 WL 1966839 *3 (Ala. Apr. 
24, 2020). 


Ala. Admin Code r. 20-X-6-.09(1)(d) (1998). 


2 Ally Windsor Howell, Alabama Personal Injury and Torts 
§ 12:6 (2016 ed., Oct. 2016). 


Jenelle Mims Marsh, Alabama Law of Damages §§ 36:58, 36:61 
(6th ed. 2012). 
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Phillip B. Price, Sr., et al., Alabama DUI Handbook § 18:2 
(Dec. 2016). 


1 Michael L. Roberts, Alabama Tort Law §§ 7.01 to 7.08 (6th 
ed. 2015). 


Jerome A. Hoffman & William A. Schroeder, Burdens of Proof, 
38 Ala. L. Rev. 31, 55 (1986). 


Brian A. Wahl, “In Consequence of the Intoxication” Causa- 


tion Under Alabama Dram Shop Act: Seller Beware, 70 Ala. Law 
190 (2009). 
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APJI 45.02 SELLING, ETC., A CONTROLLED 
SUBSTANCE TO A MINOR—ALA. 
CODE § 6-5-72 (1975) (WEST’S 
ALABAMA CODE) [PL] 


Plaintiff (name of plaintiff) says defendant (name of 
defendant) unlawfully (sold/furnished/gave) (name the con- 
trolled substance) to (name of minor). (Name of plaintiff) 
says (state the circumstances about the sale, etc. of the con- 
trolled substance to the minor). 


(Name of plaintiff) says (selling/giving/furnishing) (name 
the controlled substance) to (name of minor) was unlawful 
because (state the violation plaintiff claims). 


(Name of plaintiff) says (name of minor) used the (name 
the controlled substance) and as a result (name of minor) 
harmed (name of plaintiff). (He/she/it) says the harm was to 
(person/property). (State how the plaintiff says the minor’s 
use of the controlled substance caused plaintiffs harm). 


To recover, (name of plaintiff) must prove to your rea- 
sonable satisfaction from the evidence: 


1. That (name of defendant) (sold/furnished/gave) 
(name the controlled substance) to (name of minor); 


2. That (name of minor) used the (name the controlled 
substance) and as a result (describe the minor’s conduct 
resulting from his or her use of the controlled substance); 
and, 


3. (Name of minor)’s conduct caused (name of plain- 
tiff)’s harm. 


If (name of plaintiff) proved all these things, you must 
find for (him/her/it), and then you must determine how much 
money to award (name of plaintiff) for the harm. 


Furnished 


(Name of defendant) may have furnished a controlled 
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substance to (name of minor) even though (name of defen- 
dant) first (gave/sold) it to another person. 


(Name of defendant) furnished the (name the controlled 
substance) to (name of minor) if, from the totality of the cir- 
cumstances, (name of defendant) must have reasonably 
inferred that (name of person) would let (name of minor) use 
the (name the controlled substance). 


Approved October 6, 2017 


Notes on Use 


Although 1994 Ala. Acts 783, Ala. Code § 6-5-72 (West’s Ala- 
bama Code), was effective May 6, 1994, no reported Alabama ap- 
pellate court case has considered the act. The Committee published 
the instruction based on the bare language of § 6-5-72 and the case 
law about “furnishing” spirituous liquor to a minor. See APJI 45. 
00. The Committee recommends that judges and lawyers check the 
state of the law before using this instruction. 


APJI 15.01 defines “inference”. 
References 


Ala. Code § 6-5-72 (1975) (West’s Alabama Code). 
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Chapter 46 
Mental Health [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 46.00 Adult in Need of Protective Services [PL] 
APJI 46.01 Adult Incapacitated Person [PL] 


Prior 
Instruction 
Number 


Date 


Title of Instruction Approved 


APJI 46.00 Adult in Need of Pro- 5/11/18 36.94 
tective Services [PL] 


APJI 46.01 Adult Incapacitated 5/11/18 36.95 
Person [PL] 
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APJI 46.00 ADULT IN NEED OF PROTECTIVE 
SERVICES [PL] 


The _____ County Department of Human Resources 
(Department) brings this case under the Adult Protective 
Services Act. The Department asks you to declare (name) is 
an adult in need of protective services. 


(Name) says (he/she) is not an adult in need of protec- 
tive services. 


The Department must reasonably satisfy you from the 
evidence: 


1. That (name) is 18 years of age or older; 


2. That (name)’s behavior indicates that (he/she) is 
mentally incapable of adequately caring for (himself/herself) 
without serious consequences to (himself/herself) or others; 


3. That (name), because of a (physical/mental) impair- 
ment, is unable to protect (himself/herself) from (abuse/ 
neglect/exploitation/sexual abuse/emotional abuse) from oth- 
ers; and, 


4. That (name) does not have a (guardian/relative/other 
appropriate person) who is ready, willing, and available to 
assume the kind and degree of protection for (name) required 
under the circumstances. 


If the Department proves these things, you will find that 
(name) is an adult in need of protective services. 


If the Department does not prove these things, you must 
find (name) is not an adult in need of protective services. 


Approved May 11, 2018 


Notes on Use 


An interested person may file an action to declare an adult in 
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need of protective services, and the definition includes “any official 
or representative of a public or private agency, . . .” Ala. Code 
§ 38-9-2(10) (1975) (West’s Alabama Code). The user must amend 
the instruction when some interested person other than a county 
department of human resources files the action. 

This instruction differs from APJI 36.94 in two significant 
respects. First, it does not tell the jury that the adult’s lawyer is 
an appointed guardian ad litem. Second, it requires that the 
interested person must prove the element stated in Ala. Code § 39- 
9-6(a) because only this sub-section authorizes the circuit court to 
order protective services or protective placement. 

The forms of the verdict are: 


We, the Jury, find that (name) is an adult in need of protective 
services. 


We, the Jury, find that (name) is not an adult in need of protective 
services. 


Section 38-9-2 states the necessary definitions. 
References 
Ala. Code §§ 38-9-1 to 11 (1975) (West’s Alabama Code). 


Nix v. Franklin Cnty. Dept. of Human Res., 234 So. 3d 450 
(Ala. 2017). 


Burnett v. Burnett, 497 So. 2d 511 (Ala. Civ. App. 1986). 
West’s Key Number Digest, Mental Health 473. 


West’s Key Number Digest, Protection of Endangered Persons 
€=3, 10. 


Am. Jur. 2d, Guardian and Ward § 1, et seq. 


Am. Jur. 2d, Mentally Impaired Persons § 1, et seq. 
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APJI 46.01 ADULT INCAPACITATED PERSON 
[PL] 


(Name of person/agency) brings this case under the Ala- 
bama Uniform Guardianship and Protective Proceedings 
Act. (Name of person/agency) asks you to declare (name) an 
incapacitated person. 


(Name) says (he/she) is not incapacitated. 


(Name of person/agency) must reasonably satisfy you 
from the evidence: 


1. That (name) is 19 years old or older; 


2. That (name) (has a mental illness/ has a mental 
deficiency/has a physical illness or disability/ has physical or 
mental infirmities accompanying advanced age/chronically 
uses drugs/ is chronically intoxicated/ (some other cause)); 
and, 


3. That because of that condition (name) lacks sufficient 
understanding or the capacity to make or communicate 
responsible decisions. 


If the (name of person/agency) proved these things, you 
must find (name) an incapacitated person. 


If the (name of person/agency) did not prove these 
things, you must find (name) is not an incapacitated person. 


Approved May 11, 2018 


Notes on Use 
The forms of the verdict are: 
We, the Jury, find (name) is an incapacitated person. 


We, the Jury, find (name) is not an incapacitated person. 
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References 


See generally the Alabama Uniform Guardianship and Protec- 
tive Proceeding Act, Ala. Code §§ 26-2A-1 to 160 (1975) (West’s Al- 
abama Code) and the Adult Guardianship and Protective Proceed- 
ings Act, Ala. Code §§ 26-2B-101, et seq. 


A.L.R. Library 


Mental condition which will justify the appointment of guard- 
ian, committee, or conservator of the estate for an incompetent or 
spendthrift, 9 A.L.R.3d 774. 
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Chapter 50 
Uniform Commercial Code 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 
check citations for form, parallel references, prior and later history, and 


comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 50.01 Wrongful Dishonor of Check 
APJI 50.02 Payment Despite Stop Order 


APJI 50.03 Depositor Sues Defendant Bank to Have His 
Account Recredited for Amount of Forged or 
Altered Check on His Account Paid by the Bank 


APJI 50.04 Section 7-4-406—Customer’s Duty to Discover and 
Report Unauthorized Signature of Alteration 
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APJI 50.01 WRONGFUL DISHONOR OF CHECK 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


It is undisputed (The parties agree) that plaintiff had a 
checking account with defendant bank, that on (date) 
plaintiff issued a check payable to the order of AB in the 
amount of $____, and that when the check was presented for 
payment defendant bank refused to pay it. Plaintiff claims 
that the bank’s refusal to pay his check caused him damage 
in that (specify); defendant bank claims it was justified in 
refusing to pay the check. 


Defendant bank had the duty to pay plaintiffs check un- 
less ([specify basis of claimed justification, as: _______] the 
funds in the account were not sufficient to cover the check, 
the check was not properly endorsed in that [specify], or the 
check was presented more than six months after its date). If 
you are reasonably satisfied from the evidence that (choose a 
relevant phrase: [there were sufficient funds in plaintiff's ac- 
count, the check was properly endorsed, the check was pre- 
sented on or before [date]) and you are further reasonably 
satisfied from the evidence that defendant’s refusal to pay 
the check was the proximate cause of damage to plaintiff, 
you will return a verdict for plaintiff in the amount of dam- 
age so caused. If you find that (choose a relevant phrase: the 
funds in plaintiffs account were not sufficient to cover the 
check, that check was not properly endorsed, the check was 
presented on or after the [state date]), or you find that 
plaintiff suffered no damage as a result of defendant’s refusal 
to pay, your verdict will be in favor of defendant bank. 


Notes on Use 
To be used in actions involving a wrongful dishonor of a check. 
References 


Ala. Code § 7-4-402 (1975) (West’s Alabama Code). 
Due 


UNIFORM COMMERCIAL CODE APJI 50.01 
New York PJI 4:85. 
A.L.R. Library 


When is instrument “payable to bearer or to order” as required 
to constitute negotiable instrument under Article 3 of the Uniform 
Commercial Code [rev] s 3-104(a)(1) and 3-109, 77 A.L.R.5th 528. 


When is instrument issued or transferred for “value” under 
UCC s 3-303, 77 A.L.R.5th 429. 


What constitutes “fixed amount of money” for purposes of [rev] 
s 3-104 of Uniform Commercial Code providing that negotiable 
instrument must contain unconditional promise to pay fixed 
amount of money, 76 A.L.R.5th 289. 


When is instrument “payable on demand or at a definite time” 
as required to constitute negotiable instrument under ss3-104(a) 
(2), 3-108(a, b) of Uniform Commercial Code, 71 A.L.R.5th 443. 


What constitutes undertaking or instruction to do any act in 


addition to payment of money as limitation on definition of negotia- 
ble instrument under UCC § 38-1047, 5 A.L.R.5th 559. 


523 


APJI 50.02 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 50.02 PAYMENT DESPITE STOP ORDER 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


It is undisputed (The parties agree) that plaintiff had a 
checking account with defendant bank and that on (date) he 
issued a check payable to the order of AB in the amount of 
$__. Plaintiff claims that on (date) he ordered defendant 
to stop payment on the check, that contrary to that order 
defendant paid the check when presented, and that he was 
damaged in that (specify). Defendant denies that the stop 
payment order (choose appropriate phrase (was received, 
was in sufficient form, or was received in time)). 


The stop payment order would be sufficient and timely if 
it described the check with sufficient accuracy to enable 
defendant to act and if it was received by defendant at a 
time and in such manner as to give defendant a reasonable 
opportunity to act on it prior to payment of the check. If you 
find that (no stop payment order was given, the stop pay- 
ment order given was not sufficient in form, or was not 
timely), your verdict will be for defendant. If you are reason- 
ably satisfied from the evidence that a sufficient stop pay- 
ment order was given and that it was timely received and 
that contrary to such order defendant paid the check, your 
verdict will be for plaintiff in such amount as you are rea- 
sonably satisfied from the evidence to be the amount of dam- 
ages which proximately resulted to the plaintiff as a result 
of defendant’s payment of the check. 


Notes on Use 


A special charge must be given where the stop payment order 
misstates the amount of the check, or the check number, and this 
misstatement causes the bank to pay the check. The substance of 
that charge will depend in part of the information contained in the 
stop-payment form which the plaintiff signed and on the type of 
check processing equipment used by the defendant. 
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References 
Ala. Code §§ 7-4-303, 7-4-403 (1975) (West’s Alabama Code). 
New York PJI 4:86. 
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APJI 50.03 DEPOSITOR SUES DEFENDANT 
BANK TO HAVE HIS ACCOUNT 
RECREDITED FOR AMOUNT OF 
FORGED OR ALTERED CHECK ON 
HIS ACCOUNT PAID BY THE BANK 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


Ordinarily a bank’s arrangement with its customer only 
authorizes the bank to pay checks as actually drawn and 
signed by its customer. If the bank pays a (forged, altered) 
check, it may not ordinarily charge such payment against its 
customer’s account, even though the bank acted in good faith 
and was not negligent in making the payment. ([Use which- 
ever of the following sentences applied:] A forged check is 
one signed with the depositor’s name by someone other than 
the depositor without the authority from or approval of the 
depositor. An altered check is one signed by the depositor 
and thereafter altered without authority from or the ap- 
proval of the depositor.) 


If you are reasonably satisfied from the evidence that 
the check drawn on the plaintiffs account which the 
defendant bank paid was (forged, altered), your verdict will 
be for the plaintiff (in the amount of the check, excess paid 
over the amount for which the check was originally drawn). 
If you are not reasonably satisfied the check was (forged, 
altered), your verdict will be for defendant bank. 


Notes on Use 


To be used where plaintiff claims bank paid a check which 
was forged or altered. 


References 
Ala. Code § 7-4-406 (1975) (West’s Alabama Code). 


New York PJI 4:86. 
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APJI 50.04 SECTION 7-4-406—CUSTOMER’S 
DUTY TO DISCOVER AND REPORT 
UNAUTHORIZED SIGNATURE OF 
ALTERATION 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


CHARGE A: 


First Check by Wrong Doer—Effect of Customer’s Fail- 
ure to Make Timely Report to Bank. 


If you are reasonably satisfied from the evidence that 
plaintiff did not act with reasonable care and promptness af- 
ter the bank had afforded him a reasonable period not 
exceeding 30 days after his statement of account (and 
cancelled checks) were made available to him in reporting a 
forgery or alteration which he should reasonably have 
discovered and that the defendant bank suffered a loss 
because it was prevented from recouping funds it had paid 
out as a result of plaintiffs failure to make a timely report of 
the forgery or alteration, your verdict will be for the 
defendant bank. 


CHARGE B: 


Checks Paid by the Bank After the Time When Customer 
Should Have Reported an Earlier Forgery or Alteration by 
the Same Wrongdoer. 


If you are reasonably satisfied from the evidence that 
the plaintiff did not act with reasonable care and prompt- 
ness within a reasonable period afforded him by the bank 
not exceeding thirty days after his statement (and cancelled 
checks) covering a forged or altered check by the same 
wrongdoer which he should reasonably have discovered, your 
verdict will be for the bank. 


CHARGE C: 
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Bank’s Failure to Exercise Ordinary Care 


However, if you are also reasonably satisfied from the 
evidence that the defendant bank failed to exercise ordinary 
care at the time of payment to discover the forgery or altera- 
tion, then the loss is to be allocated between the customer 
and the bank to the extent to which their failures contributed 
to the loss. 


CHARGE D: 
Bank’s Failure to Pay in Good Faith 


If the customer proves that the bank did not pay in good 
faith the item concerning which the customer is suing, the 
customer is not precluded or disadvantaged by any of the 
rules contained in this jury instruction. 


Notes on Use 


Subsection 7-4-406(f) states outer time limits within which, 
without regard to care or lack of care of either party, the customer 
must have notified the bank of defects in checks paid by the bank, 
including those in the indorsements and other defects on the back 
of the check. This subsection also provides that in cases where the 
customer may no longer proceed against his bank, his bank may 
not proceed against a prior bank on the same matter. Ala. Code 
§ 7-4-406(f) (1975) (West’s Alabama Code). 


Ala. Code § 7-4-406 (1975) (West’s Alabama Code), particularly 
subsections (a) and (b), contains additional rules applicable to 
special situations (truncation) in which neither the checks, nor 
copies of them are returned to the customer. Ala. Code §§ 7-4- 
406(a), (b) (1975) (West’s Alabama Code). 
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Waiver and Estoppel [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 


APJI 51.00 Waiver [PL] 
APJI 51.01 Equitable Estoppel [PL] 


Date Prior 
Title of Instruction Approved ne wucion 


APJI 51.00 Waiver [PL] 8/10/18 51.00 
APJI 51.01 Estoppel [PL] 8/10/18 
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APJI 51.00 WAIVER [PL] 


(Name) says (name) had (state the details about the 
right and its source), and (he/she/it) waived it. (Name) says 
(name) waived it because (state the theory of waiver). 


(Name of party) must prove to your reasonable satisfac- 
tion from the evidence: 


1. That (name of party) knew (he/she/it) had the right; 
and, 


2. That (name) voluntarily and intentionally sur- 
rendered or gave up the right. 


Before (name) can waive a right, (he/she/it) must know 
all the material facts upon which the waiver depends. 


You will consider whether (name)’s conduct shows (he/ 
she/it) intended to waive the right, or if (his/her/its) conduct 
is inconsistent with an intent to insist on the right. 


If (name) proved both these things, you must find (name) 
waived (state the right). 


Approved August 10, 2018 


Notes on Use 


Case authority that defines waiver does not limit waiver to 
“rights.” Some cases use the collective “right, benefit, or advantage.” 
See, e.g., Hughes v. Mitchell Co., Inc., 49 So. 3d 192, 201 (Ala. 
2010); Nunnelley v. GE Capital Information Technology Solutions- 
North America, 730 So. 2d 238, 241 (Ala. Civ. App. 1999). Appel- 
late opinions also state that an intentional waiver must be shown 
in an “unequivocal manner.” E.g., Putman Const. & Realty Co., 
Inc. v. Byrd, 632 So. 2d 961, 965 (Ala. 1992). 


“Though a waiver may be in the nature of an estoppel, and 
maintained on similar principles, they are not interchangeable. A 
waiver may be created by acts, conduct and declarations insuf- 
ficient to create estoppel. Waiver involves the acts and conduct of 
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only one of the parties; estoppel involves the conduct of both”. 
Inland Mut. Ins. Co. v. Hightower, 274 Ala. 52, 56, 145 So. 2d 422, 
425 (1962) (internal citations omitted). 


References 
Mobile County v. Rich, 216 So. 3d 1184 (Ala. 2016). 
Hughes v. Mitchell Co., Inc., 49 So. 3d 192, 201 (Ala. 2010). 


Edwards v. Allied Home Mortg. Capital Corp., 962 So. 2d 194, 
208-09 (Ala. 2007). 


Putman Const. & Realty Co., Inc. v. Byrd, 632 So. 2d 961, 964 
(Ala. 1992). The question presented was did the plaintiff waive its 
right to rescind the contract. The Court stated: “A party cannot be 
charged with a waiver where the party does not have, at the time 
of the waiver, knowledge of all the material facts upon which the 
alleged waiver depends.” The party charged with waiver must 


have knowledge necessary to make an informed decision. Id. at 
965. 


See City of Montgomery v. Weldon, 280 Ala. 463, 467, 195 So. 
2d 110, 113 (1967) (distinguishing waiver from estoppel). 


Stewart v. Bradley, 15 So. 3d 533 (Ala. Civ. App. 2008). 


Morton v. National Motor Club of America, Inc., 705 Fed. 
Appx. 850 (11th Cir. 2017) (per curiam). 


Ally Windsor Howell, Alabama Personal Injury and Torts 
S352 (2017 ed:). 


West’s Key Number Digest, Estoppel 52.10 to 52.10(4). 
Am. Jur. 2d, Estoppel and Waiver §§ 183 to 211. 
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APJI 51.01 EQUITABLE ESTOPPEL [PL] 


Estoppel bars a person from now taking advantage of a 
position that is inconsistent with (his/her/its) earlier conduct, 
if allowing (him/her/it) to do so will cause another person 
material harm. The conduct can be by words, silence, acts, 
or failure to act. 


((Name of party) says (name of party) cannot recover on 
(his/her/its) claim for (state the claim) because (he/she/it) is 
estopped to do so.) 


OR 


((Name of party) says (name of party) cannot defend on 
(state the defense) because (he/she/it) is estopped to do so.) 


(Name of party) says (name of party) is estopped because 
(state the party’s grounds for estoppel). 


To prove (name) is estopped, (name) must prove to your 
reasonable satisfaction from the evidence: 


1. That (name) knew (state the fact(s)); 
2. That (name) did not know (the/these) fact(s); 


3. That (name)’s conduct communicated to (name) 
(state the communication); 


4. That (name) intended (name) would (act/not act) 
based on the communication; 


5. That (name) relied on (name)’s communication, and 
(acted/did not act) based on (name)’s communication; 


6. That (name)’s reliance was reasonable under the cir- 
cumstances; and, 


7. That (name) will be harmed materially if (name) is 
now permitted to (recover/rely on the defense). 
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If (name) proved all seven things, you must find that 
(name) is estopped (to recover on the claim for ___) (to defend 
on 


Approved August 10, 2018 


Notes on Use 


This instruction instructs only about equitable estoppel. 
However, the Supreme Court of Alabama stated in Mazer v. 
Jackson Ins. Agency, 340 So. 2d 770, 772 (Ala. 1976): “[e]xcept for 
the nature of the conduct on which the estoppel is based, the ele- 
ments of equitable and promissory estoppel are essentially the 
same.” 


The trial judge should consider whether the law imputes 
knowledge to the actor. Mazer v. Jackson Ins. Agency is a starting 
point. 


References 


EvaBank v. Traditions Bank, 258 So. 3d 1119 (Ala. 2018) 
(plurality opinion). 


Wehle v. Bradley, 195 So. 3d 928 (Ala. 2015). 


L.B. Whitfield, III Family LLC v. Whitfield, 150 So. 3d 171 
(Ala. 2014). 


Ex parte Smokerise Homeowner’s Ass’n, 962 So. 2d 793 (Ala. 
2007). Landowner had constructive notice based on recordation 
statutes. 


See, Ex parte First Ala. Bank, 883 So. 2d 1236 (Ala. 2003) 
(distinguished equitable and judicial estoppel). 


Williams v. FNBC Acceptance Corp., 419 So. 2d 1363, 1367 
(Ala. 1982). The doctrine of estoppel “is a principle of equity that 
operates not to create a right nor to impose an obligation, but to 
prevent an otherwise unjust result.” 


Mazer v. Jackson Ins. Agency, 340 So. 2d 770, 772 (Ala. 1976). 
Dorsett v. Singla, 195 So. 3d 299 (Ala. Civ. App. 2015). 


West’s Key Number Digest, Estoppel ©52 to 62.8. 
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Ally Windsor Howell, Alabama Personal Injury and Torts § 2:1 
(5th ed. June 2018). 


W. Page Keeton, et al., Prosser and Keeton on Torts 733-34 
(5th ed. 1984). 


2 Michael L. Roberts, Alabama Tort Law § 49.02 (6th ed. 2016). 


III John Norton Pomeroy, A Treatise on Equity Jurisprudence 
§§ 801 to 821 (Spencer W. Symons, 5th ed. 1941). 


Ala. R. Civ. P. 8(c). 
Am. Jur. 2d, Estoppel and Waiver §§ 26 to 182. 


534 


CHAPTERS 52-59 [RESERVED] 


535 


‘ iia 
on 
ate sis 


ns aia orth 
PR es. alain. i 


: ; ; y es 
7 . 7 = 7 : 7 
' : 7 ra Pi 7) : Thee i 
: . pel a ao Cel) wt 7 : : ; a 
“ 1} Ts : ve s) oy y ” had: a # wos 7 =" 
7 a A) 4 3 vi : » 4 
+ My a : . > = 4 7s wm oo * : 
J v " 4 d a: . > , 2 i © | —_- 
a 7 a > Se is ae 7 7 D Sear 
“ ra : LN it én F : ee ud : - A t- 7 
: ; es I = 0 -e - 
oy 





















baa! 


ee ‘Sede stat 


iv] #ukve Dies Panels: , +. Ppabbtnd on! | 
ee aad ‘tea my Speriy 4 Cet: peste i = 


ie 2 ow Foe 


» » 7 ‘ - - e ¥ 
F + Bice Edy ; Vo TANBIE y HVE: a wsay €* vy a ise | 


ay 


- 





1 
a , 
64 
4S = 
Loa = 
: 
4 
; iv 
, ay — 
5 f 
- = J ; : ae be od 7 m 
ey ne: 
<j ay) 7 7 
} . a = : 
1 i 2 a, ate ihm, west: (_* >; 
, y . ; 1 uf " te . 
2 ae a ; 
a ¢ Cie ; Le hee = =] 
aan 76 inne of ; ’ 7 
i 
é 
<¢ ' ) 





Chapter 60 
Zoning [PL] 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 60.00 Introduction and Burden of Proof [PL] 

APJI 60.01 Variances—Elements [PL] 

APJI 60.02 Self-Inflicted or Self-Created Hardship [PL] 
APJI 60.03 Financial or Economic Hardship [PL] 

APJI 60.04 Variance—Conditions [PL] 

APJI 60.05 Special Exception [PL] 

APJI 60.06 Nonconforming Use—Generally [PL] 

APJI 60.07 Nonconforming Use—Structural Alterations [PL] 
APJI 60.08 Nonconforming Use—Discontinuance [PL] 

APJI 60.09 Verdict Form [PL] 


are Prior 
Title of Instruction Instruction 
Approved Nee 
60.00 Introduction and Burden 3/11/16 New 

of Proof [PL] 

60.01 Variances—Elements 3/11/16 
[PL] 

60.02 Self-Inflicted or Self- 4/8/16 New 
Created Hardship [PL] 

60.03 Financial or Economic | 4/8/16 New 
Hardship [PL] 

60.04 Variance—Conditions 5/6/16 
[PL] 

ai 









60.05 Special Exception [PL] 4/8/16 
60.06 Nonconforming Use— 5/6/16 
Generally [PL] 

60.07 Nonconforming Use— 5/6/16 
Structural Alterations [PL] 
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; Diy Prior 
Title of Instruction Instruction 
Approved Number 
60.08 Nonconforming Use— 5/6/16 New 
Discontinuance [PL] 
60.09 Verdict Form [PL] 5/6/16 New 
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ZONING APJI 60.00 


APJI 60.00 INTRODUCTION AND BURDEN OF 
PROOF [PL] 


(Name of plaintiff) seeks (a variance(s)/special excep- 
tion(s)) from the zoning ordinance of (name of municipality 
or county). In this case, (name of plaintiff) asks for what is 
called a (use/area) variance. 


(A use variance lets the property be used in a way that 
is different from what the zoning ordinance allows.) 


(An area variance allows a change in the location, size, 
dimensions, or placement of a structure on the property.) 


You will act as (state the title of the board). You will 
decide from the evidence whether to grant the (variance(s)/ 
special exception(s)) (name of plaintiff) seeks. 


The zoning ordinance requires (state the pertinent 
requirement). The (variance(s)/special exception(s)) (name of 
plaintiff) seeks (is/are): (state the variances or special excep- 
tions sought). 


(Name of plaintiff) must reasonably satisfy you from the 
evidence that you should grant the (variance/special 
exception). 


Approved March 11, 2016 


Notes on Use 


Use this instruction as a preliminary instruction, at the close 
of the case, or both. It may be modified and used in both “special 
exception” and “variance” cases. 


When an appeal is taken under Ala. Code § 11-52-81(1975) 
(West’s Alabama Code), the circuit court or the jury sits as a “glori- 
fied board of adjustment.” Nelson v. Donaldson, 255 Ala. 76, 84, 50 
So. 2d 244, 251 (1951). The appeal is de novo, and the issue is 
tried as if it has never been tried before. Swann v. Board of Zoning 
Adjustment of Jefferson County, Ala., 459 So. 2d 896, 899 (Ala. 
Civ. App. 1984). Therefore, the trial judge should not tell the jury 
the proceeding is a statutory appeal. 
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The court, or the jury, may only consider those issues which 
were raised before the board of zoning adjustment. Ex Parte Board 
of Zoning Adjustment of Hueytown v. Warren, 366 So. 2d 1125 
(Ala. 1979). Neither the court nor the jury can consider issues 
outside the jurisdiction of the board of zoning adjustment, e. g., 
constitutional issues. Those issues may be litigated in a separate 
action. City of Homewood v. Caffee, 400 So. 2d 375 (Ala. 1981). 


“{A] variance is the authorization of a use of property that con- 
stitutes relief from the literal and strict application of the zoning 


ordinance that applies to the property .. . .” Harris v. Jefferson 
County Bd. of Zoning Adjustment, 773 So. 2d 496, 499 (Ala. Civ. 
App. 2000). 


An area variance is a deviation from the area or dimensional 
requirements in the applicable zoning ordinance. “A use variance 
permits a deviation from zoning requirements regarding the use of 
property.” Ferraro v. Board of Zoning Adjustment of City of 
Birmingham, 970 So. 2d 299 (Ala. Civ. App. 2007). Not all cases 
fall within the categories of a use or an area variance. See, e. g., 
Lawless v. Smith, 481 So. 2d 1144 (Ala. Civ. App. 1985) (applicant 
sought variance to erect commercial sign less than 200 feet from 
another sign); Brown v. Jefferson, 203 So. 3d 1213 (Ala. Civ. App. 
2014) (applicant sought variance of the number of parking spaces 
required for dance studio). Parking space requirements are neither 
area nor use variances. 7 Norman Williams, Jr. & John M. Taylor, 
American Land Planning § 154:5 (Rev. ed. June 2015). 


“[A] special exception denotes a species of administrative 
permission which allows a property owner to use his property in a 
manner which the regulations expressly permit under conditions 
specified in the regulations themselves.” Harris v. Jefferson County 
Bd. of Zoning Adjustment, 773 So. 2d 496, 497 (Ala. Civ. App. 
2000). It does not require a showing of unnecessary hardship. 2 
Jesse P. Evans, III, Alabama Property Rights and Remedies 
§ 42.2[c][ii][4] (5th ed. 2013). A suggested Plain Language defini- 
tion is a special exception may be granted when the property meets 
the conditions stated in the zoning ordinance. 


References 


Ala. Code § 11-52-72 (1975) (West’s Alabama Code). General 
purpose of zoning regulations. 


Ala. Code § 11-52-80 (d) (1975) (West’s Alabama Code). Pow- 
ers of the board of adjustment. 
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Ala. Code § 11-52-81 (1975) (West’s Alabama Code). Appeal 
from board of adjustment to circuit court. 


City of Russellville Zoning Bd. of Adjustment v. Vernon, 842 
So. 2d 627 (Ala. 2002). 


City of Homewood v. Caffee, 400 So. 2d 375 (Ala. 1981). 

Priest v. Griffin, 284 Ala. 97, 222 So. 2d 353 (1969). 

Nelson v. Donaldson, 255 Ala. 76, 84, 50 So. 2d 244, 251 (1951). 

Board of Zoning Adjustment of City of Trussville v. Tacala, 
Inc., 142 So. 3d 624 (Ala. Civ. App. 2013), cert. denied, Ms. 1121132 
(Ala. Dec. 6, 2003). 


Ferraro v. Board of Zoning Adjustment of City of Birmingham, 
970 So. 2d 299 (Ala. Civ. App. 2007). 


Shades Mountain Plaza, L.L.C. v. City of Hoover, 886 So. 2d 
829 (Ala. Civ. App. 2003). 


Swann v. Board of Zoning Adjustment of Jefferson County, 
Ala., 459 So. 2d 896 (Ala. Civ. App. 1984). 


West’s Key Number Digest, Zoning and Planning 1465 to 
1534, 1656, 1718. 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:179.29, 25:179.30, 25:179.32, 25:179.35, 25.375 (3d ed. Apr. 
2016). 


Am. Jur. 2d, Zoning and Planning §§ 706 to 785. 
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APJI 60.01 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 60.01 VARIANCES—ELEMENTS [PL] 


You will decide whether to apply the zoning ordinance 
exactly as written. You may even decide to allow a use not 
allowed by the zoning ordinance. From now on, I will refer to 
the zoning ordinance as the ordinance. 


You will grant the variance if (name of plaintiff) proves 
to your reasonable satisfaction from the evidence that: 


1. The property has unique or special conditions which 
are not common to other property in the zoning area; 


2. Applying the ordinance, as written, will cause an 
unnecessary hardship on the property; 


3. A variance will not be against the public interest; 


4. A variance will be in keeping with the general 
purpose of the ordinance; and, 


5. A variance will do substantial justice. 
Special conditions. 


You must decide if the property is unique or has special 
conditions. A special condition may be any condition that ex- 
ists on the land. For example, the land’s size, its natural and 
artificial features, underground conditions, and the like. 


Unnecessary hardship. 


You must determine if it will be an unnecessary hard- 
ship on the property if the ordinance is applied as written. 
Keep in mind that an unnecessary hardship, if any, relates 
to the property, not its owners. (A mere personal hardship is 
not a sufficient reason to grant a variance). 


There is no exact definition of unnecessary hardship. 
You do not decide unnecessary hardship on just one thing 
you find from the evidence. You must base it upon consider- 
ation of all the things you find are important on this issue. 
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But, when you consider all of them they must indicate to you 
that the condition of the property is unique and it cannot 
reasonably be put to a use the ordinance allows. If they do, 
you will find unnecessary hardship. 


Approved March 11, 2016 


Notes on Use 
This general instruction applies to area and use variances. 


References 


City of Russellville Zoning Bd. of Adjustment v. Vernon, 842 
So. 2d 627 (Ala. 2002). 


Board of Zoning Adjustment for City of Fultondale v. Summers, 
814 So. 2d 851 (Ala. 2001). 


Ex parte Chapman, 485 So. 2d 1161 (Ala. 1986). 
Priest v. Griffin, 284 Ala. 97, 222 So. 2d 353 (1969). 


Zoning Bd. of Adjustment of City of Mountain Brook v. Wright, 
283 Ala. 654, 220 So. 2d 261 (1969). 


Ex parte Smith, 275 Ala. 344, 155 So. 2d 297 (1963). 


City of Mobile v. Sorrell, 271 Ala. 468, 471, 124 So. 2d 463, 
465 (1960). 


Arant v. Board of Adjustment of City of Montgomery, 271 Ala. 
600, 126 So. 2d 100, 89 A.L.R.2d 652 (1960). 


Board of Zoning Adjustment for City of Lanett v. Boykin, 265 
Ala. 504, 92 So. 2d 906 (1957). 


Nelson v. Donaldson, 255 Ala. 76, 50 So. 2d 244 (1951). 


Asmus v. Ono Island Bd. of Adjustment, 716 So. 2d 1242 (Ala. 
Civ. App. 1998). 


Alabama Farm Bureau Mut. Cas. Ins. Co., Inc. v. Board of 
Adjustment of Town of Hanceville, 470 So. 2d 1234 (Ala. Civ. App. 
1985). 
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Brock v. Board of Zoning Adjustment of City of Huntsville, 
571 So. 2d 1183 (Ala. Civ. App. 1990). 


Martin v. Board of Adjustment of City of Enterprise, 464 So. 
2d 123 (Ala. Civ. App. 1985). 


Pipes v. Adams, 381 So. 2d 86 (Ala. Civ. App. 1980). 


Swann v. Board of Zoning Adjustment of Jefferson County, 
Ala., 459 So. 2d 896 (Ala. Civ. App. 1984). 


City of Mobile v. Cunningham, 46 Ala. App. 461, 243 So. 2d 
723 (Civ. App. 1971). 


West’s Key Number Digest, Zoning and Planning 1465 to 
1534, 1656, 1718. 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:179.29, 25:179.37 to 25:179.39, 25:179.59 (38d ed. Apr. 2016). 


Am. Jur. 2d, Zoning and Planning §§ 713 to 785. 
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APJI 60.02 SELF-INFLICTED OR SELF- 
CREATED HARDSHIP [PL] 


If (name of plaintiff) created the exact hardship for 
which (he/she/it) wants a variance, this is a self-inflicted or 
self-created hardship. 


(A hardship is self-inflicted or self-created if (name of 
plaintiff) (is making/made) improvements on the property 
(without a required building permit/ in violation of law.) 


If you determine (name of plaintiff) created the hard- 
ship, you cannot grant a variance. 


Approved April 8, 2016 


Notes on Use 


A self-inflicted or self-created hardship is not ground for a 
variance, but it would not bar a non-self-created hardship when 
multiple variances are requested. 


References 


City of Russellville Zoning Bd. of Adjustment v. Vernon, 842 
So. 2d 627 (Ala. 2002). 


Board of Zoning Adjustment for City of Fultondale v. Summers, 
814 So. 2d 851 (Ala. 2001). 


Ex parte Chapman, 485 So. 2d 1161 (Ala. 1986). 


Thompson, Weinman & Co. v. Board of Adjustment of City of 
Sylacauga, 275 Ala. 278, 281, 154 So. 2d 36 (1963). 


Town of Orrville v. S & H Mobile Homes, Inc., 872 So. 2d 856 
(Ala. Civ. App. 2003). 


Behm v. Board of Zoning Adjustment of City of Mobile, 571 So. 
2d 315 (Ala. Civ. App. 1990). 


Brock v. Board of Zoning Adjustment of City of Huntsville, 
571 So. 2d 1183 (Ala. Civ. App. 1990). 


Lawless v. Smith, 481 So. 2d 1144 (Ala. Civ. App. 1985). 
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West’s Key Number Digest, Zoning and Planning 1482. 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:179.37, 25:179.39 (3d ed. Apr. 2016). 


Am. Jur. 2d, Zoning and Planning §§ 756 to 763, 781 to 785. 
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APJI 60.03 FINANCIAL OR ECONOMIC 
HARDSHIP [PL] 


You cannot grant a variance if (name of plaintiff)’s loss 
of (income/profit/increased property value) is common to all 
property owners in the (state the district, e.g. R-1 district). 
This is not an unnecessary hardship. 


But, if (name of plaintiff)’s loss of (income/profit/ 
increased property value) is different from the kind common 
to all landowners in the (state the district); you may consider 
this when deciding whether to grant the variance. 


Approved April 8, 2016 


Notes on Use 


Use this instruction when a party argues the variance is 
sought because of a financial or economic hardship. The economic 
gain or loss to the plaintiff because of the restrictions imposed by a 
zoning ordinance is immaterial to whether a variance should be 
granted; unless the gain or loss is different in kind from that of 
other landowners in the use district. 


References 


City of Russellville Zoning Bd. of Adjustment v. Vernon, 842 
So. 2d 627 (Ala. 2002). 


Ex parte Board of Zoning Adjustment of City of Mobile, 636 
So. 2d 415 (Ala. 1994). 


Priest v. Griffin, 284 Ala. 97, 222 So. 2d 353 (1969). 


Board of Zoning Adjustment for City of Lanett v. Boykin, 265 
Ala. 504, 92 So. 2d 906 (1957). 


Nelson v. Donaldson, 255 Ala. 76, 84, 50 So. 2d 244, 251 (1951). 


Board of Zoning Adjustment of the City of Mobile v. Dauphin 
Upham Joint Venture, 688 So. 2d 823 (Ala. Civ. App. 1996). 


City of Trussville v. Simmons, 675 So. 2d 474 (Ala. Civ. App. 
1996). 
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Behm v. Board of Zoning Adjustment of City of Mobile, 571 So. 
2d 315 (Ala. Civ. App. 1990). 


Board of Zoning Adjustment of City of Muscle Shoals v. 
LaGrange Church of the Nazarene, Inc., 507 So. 2d 538 (Ala. Civ. 
App. 1987). 


Board of Adjustment of City of Prichard v. Creel, 500 So. 2d 
1147 (Ala. Civ. App. 1986) (per curiam). 


Foster and Kleiser Outdoor Advertising, Inc. v. University 
Furniture Galleries, Inc., 500 So. 2d 29 (Ala. Civ. App. 1986). 


Board of Zoning Adjustment for City of Dothan v. Britt, 456 
So. 2d 1104 (Ala. Civ. App. 1984). 


Lawless v. Smith, 481 So. 2d 1144 (Ala. Civ. App. 1985). 


Sanders v. Board of Adjustment of City of Chickasaw, 445 So. 
2d 909 (Ala. Civ. App. 1983). 


West’s Key Number Digest, Zoning and Planning ¢-1483. 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:179.37, 25:179.39 (3d ed. Apr. 2016). 


Am. Jur. 2d, Zoning and Planning § 733, 734, 742 to 747, 764 
to 785. 
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APJI 60.04 VARIANCE—CONDITIONS [PL] 


If you grant the variance, you can put conditions on it. 


(If you decide to put conditions on it, you may add ap- 
propriate words such as: “(Name of plaintiff) must construct 
the building in accordance with the drawing introduced as 
evidence as (exhibit number) in this case.”) 


Approved May 6, 2016 


Notes on Use 


Because a board of adjustment can condition a variance, a 
judge or jury may do the same. The condition is imposed to 
preserve and protect the character of the area and otherwise 
promote the purpose of the zoning ordinance. 


References 


Alabama Power Co. v. Brewton Bd. of Zoning Adjustment, 339 
So. 2d 1025 (Ala. 1976). 


See, Moore v. Pettus, 260 Ala. 616, 71 So. 2d 814 (1954) (condi- 
tion not met therefore permit issued by city official was not valid). 


Brown v. Jefferson, 203 So. 3d 1213, 1219-20 (Ala. Civ. App. 
2014). 


West’s Key Number Digest, Zoning and Planning ¢-1486. 
Am. Jur. 2d, Zoning and Planning §§ 786 to 800, 861 to 871. 
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APJI 60.05 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 60.05 SPECIAL EXCEPTION [PL] 


A special exception is a use permitted under the zoning 
ordinance that requires special approval. It allows property 
to be used as the zoning ordinance allows, but under the 
conditions stated in the zoning ordinance. 


In other words, a special exception is a use that is stated 
in the zoning ordinance. The special exception must be 
granted in accordance with the zoning ordinance. 


(Name of plaintiff) must reasonably satisfy you from the 
evidence that (state the conditions in zoning ordinance). If 
(he/she/it) does, you will find for (name of plaintiff). 


Approved April 8, 2016 


Notes on Use 


A special exception differs materially from a variance because 
it allows a use of property permitted by the applicable zoning 
ordinance that is not a use as a matter of right. The plaintiff does 
not have to prove unnecessary hardship. 


Use this instruction with APJI 60.00. 


References 


Ex parte Fairhope Bd. of Adjustment and Appeals, 567 So. 2d 
1353 (Ala. 1990). 


Greater Washington Park Neighborhood Ass’n v. Board of 
Adjustment of City of Montgomery, 24 So. 3d 443 (Ala. Civ. App. 
2009). 


Shades Mountain Plaza, L.L.C. v. City of Hoover, 886 So. 2d 
829 (Ala. Civ. App. 2003). 


Harris v. Jefferson County Bd. of Zoning Adjustment, 773 So. 
2d 496 (Ala. Civ. App. 2000). 


Union Bank v. Fay, 632 So. 2d 493 (Ala. Civ. App. 1993). 


Lindquist v. Board of Adjustment of Jefferson County, 490 So. 
2d 16 (Ala. Civ. App. 1986). 
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Geraldine Zoning Bd. of Adjustment v. Mooney, 480 So. 2d 583 
(Ala. Civ. App. 1985). 


West’s Key Number Digest, Zoning and Planning ©1465, 
1466. 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:179.29 (3d ed. Apr. 2016). 


Am. Jur. 2d, Zoning and Planning §§ 708, 709, 813 to 821. 
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APJI 60.06 NONCONFORMING USE— 
GENERALLY [PL] 


A nonconforming use is (read the definition from the ap- 
plicable zoning ordinance). 


Approved May 6, 2016 


Notes on Use 


Zoning ordinances define nonconforming uses; therefore, the 
trial court must refer to the applicable zoning ordinance. Treat- 
ment of nonconforming use varies from ordinance to ordinance and 
for that reason the Committee does not state a general definition 
for nonconforming use. 


Reference 


City of Prattville v.S & M Concrete, LLC, 151 So. 3d 295 (Ala. 
Civ. App. 2013), cert. quashed, Ms. 1130188 (Ala. 2014). 


Mousseau v. City of Daphne Bd. of Zoning Adjustments, 6 So. 
3d 544 (Ala. Civ. App. 2008). A party asserting a right to maintain 
a non-conforming use must establish a lawful and continued exis- 
tence of the use at the date of the zoning ordinance that applies to 
the use. 


West’s Key Number Digest, Zoning and Planning ¢-1300 to 
1317, 


2 Jesse P. Evans, III, Alabama Property Rights § 42.2[b][iv][7] 
(5th ed. 2013): 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:180 to 25:227 (3d ed. Apr. 2016). 


Am. Jur. 2d, Zoning and Planning §§ 524 to 593. 
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APJI 60.07 NONCONFORMING USE— 
STRUCTURAL ALTERATIONS [PL] 


A structural alteration to a nonconforming use extends 
the size or the life of the existing nonconforming (structure/ 
building). 


Approved May 6, 2016 


Notes on Use 


Use this instruction when the claim is the owner made an 
unallowable structural alteration or repair to a nonconforming use 
and the ordinance does not otherwise define the term. The instruc- 
tion may be used when the owner desires to make repairs to the 
nonconforming use. 


The instruction may be modified to include any necessary 
definitions in the zoning code. 


References 


Ex parte City of Orange Beach Bd. of Adjustment, 833 So. 2d 
51 (Ala. 2001). 


City of Foley v. McLeod, 709 So. 2d 471 (Ala. 1998). 


Board of Zoning Adjustment for City of Lanett v. Boykin, 265 
Ala. 504, 92 So. 2d 906 (1957). 


Board of Zoning Adjustment of City of Trussville v. Tacala, 
Inc., 142 So. 3d 624 (Ala. Civ. App. 2013), cert. denied, Ms. 1121132 
(Ala. Dec. 6, 2003). 


West’s Key Number Digest, Zoning and Planning <~1300, 
1316. 


8 Eugene McQuillin, The Law of Municipal Corporations 
§§ 25:216, 25:220 (3d ed. Apr., 2016). 


Am. Jur. 2d, Zoning and Planning §§ 572 to 578. 
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APJI 60.08 NONCONFORMING USE— 
DISCONTINUANCE [PL] 


The word discontinuance means the same as 
abandonment. A discontinuance happens when the owner 
intends to abandon a use and does some act which shows or 
implies abandonment of the use. 


(It means something more than a temporary absence 
from a building for the purpose of making repairs to it.) 


Approved May 6, 2016 


Notes on Use 


Use this instruction when a zoning ordinance addresses the 
effect of discontinuance but does not define the term. 


References 


Quinnelly v. City of Prichard, 292 Ala. 178, 291 So. 2d 295 
(1974). 


Board of Zoning Adjustment for City of Lanett v. Boykin, 265 
Ala. 504, 92 So. 2d 906 (1957). 


City of Prattville v.S & M Concrete, LLC, 151 So. 3d 295 (Ala. 
Civ. App. 2013), cert. quashed, Ms. 1130188 (Ala. 2014). 


Zoning Bd. of Adjustment of the City of Birmingham v. Davis, 
699 So. 2d 1264 (Ala. Civ. App. 1997), cert. denied, Ms. 1961139 
(Ala. 1997). 


Robinson v. City of Huntsville, 622 So. 2d 1309 (Ala. Civ. App. 
1993). 


Board of Zoning Adjustment of City of Huntsville v. Mill 
Bakery and Eatery, Inc., 587 So. 2d 390 (Ala. Civ. App. 1991). 


West’s Key Number Digest, Zoning and Planning ¢=1319. 


8 Eugene McQuillin, Law of Municipal Corporations §§ 25:200 
to:208 (3d ed. Apr. 2016). 


Am. Jur. 2d, Zoning and Planning §§ 579 to 587. 
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ZONING APJI 60.09 
APJI 60.09 VERDICT FORM [PL] 


—_— We, the jury, grant the variance. 


__—. We, the jury, grant the variance but with the following 
conditions: 


___. We, the jury, deny the variance. 


Foreperson 


Approved May 6, 2016 


Notes on Use 


If the jury grants the variance, the trial judge will enter judg- 
ment in accordance with the language of the requested variance. 
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Chapter 69 
Marriage 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 69.01 Common Law Marriage—Definition 
APJI 69.02 Common Law Marriage—Elements 
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APJI 69.01 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 69.01 COMMON LAW 
MARRIAGE—DEFINITION 


A common law marriage is a marriage arising from the 
conduct of the parties, rather than from the license and sol- 
emnization requirements of statute. Common law marriage 
is valid in Alabama and is the functional equivalent of a 
statutory marriage. Once it is established, a common law 
marriage continues until death or lawful termination. 


Notes on Use 


Use this instruction only when a party claims a common law 
marriage existed before January 1, 2017. The Alabama Legislature 
abolished common law marriage effective January 1, 2017, 2016 
Ala. Acts 306, Ala. Code § 30-1-20 (1975) (West’s Alabama Code). 


References 
Ala. Code § 30-1-20 states: 


“(a) No common-law marriage may be entered into in this 
state on or after January 1, 2017. 


(b) An otherwise valid common-law marriage entered into 
before January 1, 2017, shall continue to be valid in this state.” 


Blalock v. Sutphin, 275 So. 3d 519 (Ala. 2018). 
Thomas v. Thomas, 279 So. 3d 1180 (Ala. Civ. App. 2019). 


Morrow v. ‘Dillard, 257 So. 3d 316 (Ala. Civ. App. 2017), cert. 
denied, (Ala. No. 1170119 Jan. 12, 2018). 


Piel v. Brown, 361 So. 2d 90 (Ala. 1978). 


West’s Key Number Digest, Marriage and Cohabitation ¢213. 
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MARRIAGE APJI 69.02 


APJI 69.02 COMMON LAW 
MARRIAGE—ELEMENTS 


To establish a common law marriage the (plaintiff)/ 
(defendant) must prove to you by clear and convincing evi- 
dence that as between (the parties claimed to have been 
married) the following essential elements existed: 


1. The capacity to enter into a common law marriage; 
2. The mutual intent to be husband and wife; 


3. Public recognition of the relationship as a marriage; 
and 


4. Open or public assumption of marital duties and 
obligations. 


Notes on Use 


Use this instruction in a case where the existence of a common 
law marriage must be proven. 


The definition of clear and convincing evidence as found in 
Ala. Code § 6-11-20(b)(4) (1975) (West’s Alabama Code) should be 
given in conjunction with this charge. 


References 
See APJI 60.01, References. 


Adams v. Boan, 559 So. 2d 1084 (Ala. 1990) (Recognition and 
public assumption). 


Hall v. Duster, 727 So. 2d 834 (Ala. Civ. App. 1999). Intent. 
No particular words are necessary to show parties’ intent to be 
married, and proof of actual words of consent is not required; intent 
may be inferred from all surrounding circumstances. 


Stringer v. Stringer, 689 So. 2d 194 (Ala. Civ. App. 1997). 
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Chapter 70 
Paternity 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 70.01 to 70.14 Reserved 


APuJI 70.01 to 70.14 


Reserved 


The Committee withdraws all the instructions for paternity 
action. Since the original writing of these instructions, the Ala- 
bama Legislature passed the Alabama Uniform Parentage Act 
(AUPA), Ala. Code §§ 26-17-1 to 26-17-21 (1975) (West’s Alabama 
Code). The Committee will update and publish new instruction. 
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Chapter 80 
Partnership 


KeyCite®: Cases and other legal materials listed in KeyCite Scope can be 
researched through the KeyCite service on Westlaw®. Use KeyCite to 


check citations for form, parallel references, prior and later history, and 
comprehensive citator information, including citations to other decisions 
and secondary materials. 





APJI 80.01 
APJI 80.02 


APJI 80.03 
APJI 80.04 
APJI 80.05 
APJI 80.06 
APJI 80.07 
APJI 80.08 
APJI 80.09 
APJI 80.10 
APJI 80.11 
APJI 80.12 
APJI 80.13 
APJI 80.14 


APJI 80.15 
APJI 80.16 
APJI 80.17 
APJI 80.18 
APJI 80.19 
APJI 80.20 


APJI 80.50 


A 
PARTNERSHIP 


Definition 


Creation: Determination of Whether Partnership 
Exists 


Continuation After Termination of Term 

A Partner’s Interest and Rights in Partnership 
Effect of Assignment of Partnership Interest 
Partnership Property 

Dissociation of a Partner: Rights Resulting 
Transfer of Partnership Property 

Rights and Duties of a Partner 

Partners as Agents of Partnership 

Partner as Fiduciary 

Joint and Several Liability of Partners 
Liability of Purported Partner 


Liability of Partner for Obligations Before 
Admission to Partnership 


Dissolution—Causes 

Court-Ordered Dissolution 

Authority of Partner to Bind After Dissolution 

Right to Wind Up 

Right to Partnership Property Upon Winding Up 

Settlement of Accounts and Contributions Among 
Partners 


B 


LIMITED PARTNERSHIP 


Definition and Name 
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ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.51 Partner’s Right to Inspection of Records 
APJI 80.52 Statement of Termination 


APJI 80.53 Admission of General Partners and Limited 
Partners 


APJI 80.54 Reliance on False Statement in Records of Limited 
Partnership 


APJI 80.55 Liability to Third Parties 


APJI 80.56 Right of Partners in Distributions and 
Contributions 


APJI 80.57 Dissociation of General Partner 

APJI 80.58 Dissociation of Limited Partner 

APJI 80.59 Contributions to Limited Partnership 
APJI 80.60 Nature of Partnership Interest 

APJI 80.61 Transfer of Partner’s Transferable Interest 
APJI 80.62 Dissolution of Limited Partnership 


Third Second 
Edition Edition 
Instruction Instruction 
Number Number 


A. PARTNERSHIP 


Definition 80.01 80.01 
Creation: Determination of Whether 80.02 80.02 
Partnership Exists 

Continuation after Termination of 80.03 80.03 
Term 

A Partner’s Interest and Rights in 80.04 80.04 
Partnership 

Effect of Assignment of Partnership 80.05 80.04A 
Interest 


Partnership Property 80.06 80.05 | 


Dissociation of a Partner: Rights Re- 
sulting 

Conveyance of Property 
Rights and Duties of Partner 
Partners as Agents of Partnership 
Partner as Fiduciary 
Joint and Several Liability of Partners 
Liability of Purported Partner 
Liability of Partner for Obligations Be- 
fore Admission to Partnership 

Dissolution—Causes 
Court-Order Dissolution 80.16 
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Title of Instruction 





PARTNERSHIP APJI 80.01 


















Third Second 






Title of Instruction Edition Edition 
Instruction Instruction 
Number Number 
Authority of Partner to Bind After Dis- | 80.17 80.17 
solution 
Right to Wind Up 80.18 80.19 


Right to Partnership Property Upon 80.19 80.20 

Winding Up 

Settlement of Accounts and Contribu- 80.20 80.22 

tions among Partners 

RESERVED FOR FUTURE USE 80.21—-80.49 
B. LIMITED PARTNERSHIP 

Definition and Name 80.50 80.50 


Partner’s Right to Inspect Records 80.51 80.51 
Statement of Termination 80.52 80.52 


Admission of General Partners and 80.53 80.53 
Limited Partners 






Reliance on False Statement in Records | 80.54 80.54 
of Limited Partnership 

Liability to Third Parties 80.55 80.55 
Right of Partners in Distributions and 80.56 80.56 
Contributions 

Dissociation of General Partner 80.57 80.57 
Dissociation of Limited Partner 80.58 80.58 


Contributions to Limited Partnership 80.59 80.59 
Nature of Partnership Interest 80.60 80.60 


Transfer of Partner’s Transferable In- 80.61 80.61 
terest 


Dissolution of Limited Partnership | 80.62 80.62 





A PARTNERSHIP 


APJI 80.01 DEFINITION 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partnership is an association of two or more persons 
to carry on as co-owners a business for profit. 
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APJI 80.01 ALABAMA PATTERN JURY INSTRUCTIONS 
Notes on Use 


Use to define a partnership as defined in the “Alabama 
Uniform Partnership Law” effective January 1, 2011. 


References 


Ala. Code § 10A-8-1.01 (West’s Alabama Code). Short title “Al- 
abama Uniform Partnership Law.” 


Ala. Code § 10A-8-1.02(3) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.02 


APJI 80.02 CREATION: DETERMINATION OF 
WHETHER PARTNERSHIP EXISTS 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partnership normally arises only from an express or 
implied agreement among the parties and not by implication 
or by operation of law. The surrounding circumstances as 
well as any express agreement between the parties may evi- 
dence the intention of the parties necessary to establish such 
a partnership relation. If the parties, by written or oral 
contract, expressly agree to become partners, a partnership 
is created. The receipt by a person of a share of the profits of 
a business other than as a payment or interest on a debt, 
wages, rent, consideration for sale of good will, or other prop- 
erty of the business, is prima facie evidence that he is a 
partner. Common interest in the property or the sharing of 
gross returns of the business alone does not establish a 
partnership. 


Notes on Use 
Use when there is a question about whether a partnership 
exists. This instruction should be used in conjunction with APJI 
80.01. 


References 


Ala. Code § 10A-8-2.02(c) (1975) (West’s Alabama Code). 
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APJI 80.03 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.03 CONTINUATION AFTER 
TERMINATION OF TERM 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


When the partners continue the business after the fixed 
term, without settlement of the partnership affairs, there is 
prima facie evidence that a partnership has continued. 
Absent an express agreement, the rights and duties of the 
partners will be deemed to remain the same as before the 
termination. 


Notes on Use 


Use this instruction whenever the partners in a partnership 
continue to do business beyond the term prescribed in the partner- 
ship agreement. 


References 


Ala. Code § 10A-8-4.06 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.04 


APJI 80.04 A PARTNER’S INTEREST AND 
RIGHTS IN PARTNERSHIP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partner’s interest in the partnership is his share of 
the profits and losses of the partnership and the right to 
receive distributions unless modified by agreement. The 
partner also has an interest in the partnership and a right 
to participate in the management of the partnership unless 
modified by agreement. 


Notes on Use 


Use this instruction whenever there is a dispute about a 
partner’s interest in the partnership or right in the partnership 
property. 


References 


Ala. Code §§ 10A-8-2.03, 10A-8-2.04, 10A-8-5.01, 10A-8-5.02 
(1975) (West’s Alabama Code). 
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APJI 80.05 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.05 EFFECT OF ASSIGNMENT OF 
PARTNERSHIP INTEREST 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


The only transferable interest of a partner in the 
partnership is the partner’s share of the profits and losses of 
the partnership and the partner’s right to receive 
distributions. An assignment of the partner’s interest does 
not in itself dissolve the partnership. However, the assignee 
only has rights to receive profits to which the assignor would 
have been entitled and has no right to participate or interfere 
with the management of the partnership or any right to 
require access to information or to inspect or copy the 
partnership books and records. 


Notes on Use 


This instruction may be used when a partner has attempted to 
assign his right in specific partnership property to a third party. 
The instruction is also useful in determining the assignee’s inter- 
est in the partnership when a partner has assigned his partner- 
ship interest. 


References 


Ala. Code §§ 10A-8-5.02, 10A-8-5.03 (1975) (West’s Alabama 
Code). | 
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PARTNERSHIP APJI 80.06 
APJI 80.06 PARTNERSHIP PROPERTY 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


If property, real or personal, is included in the agree- 
ment of partnership or acquired in a partnership name or in 
a name of one or more partners with an indication in the 
instrument transferring title to the property of the person’s 
capacity as a partner or of the existence of a partnership, 
then the property is partnership property. Property is 
presumed to be partnership property if purchased with 
partnership assets. This presumption holds even though the 
title or interest is acquired in the name of the individual 
partner. Alternatively, if the property is acquired in the 
name of an individual without use of partnership assets and 
without an indication in the instrument transferring title to 
the property of the person’s capacity as a partner or the exis- 
tence of a partnership, the property is presumed to be prop- 
erty of the individual partner. 


Notes on Use 


Use this instruction when a dispute has arisen either between 
two or more partners or between a partner and a creditor of the 
partnership about the ownership of the property at issue. APJI 
80.04 and 80.05 should also be consulted in conjunction with this 
instruction. 


References 


Ala. Code § 10A-8-2.04 (1975) (West’s Alabama Code). 
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APJI 80.07 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.07 DISSOCIATION OF A PARTNER: 
RIGHTS RESULTING 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


When any partner dissociates and the business is 
continued without any settlement of accounts as between 
him or his estate and the person or partnership continuing 
the business, unless otherwise agreed, the partnership shall 
cause the dissociated partner’s interest in the partnership to 
be purchased for the fair value of his interest as of the date 
of dissociation plus accrued interest, less all amounts owed 
to the partnership by the dissociated partner including any 
damages for wrongful dissociation. 


Notes on Use 


Use this instruction in an action involving the dissociation of a 
partner and there is a question about the amount of the dissoci- 
ated partner’s interest and his right to that interest. Reference 
should be made to Ala. Code §§ 10A-8-6.03 and 10A-8-7.01 (1975) 
(West’s Alabama Code). 


References 


Ala. Code §§ 10A-8-6.03, 10A-8-7.01 (West’s Alabama Code). 
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PARTNERSHIP APJI 80.08 


APJI 80.08 TRANSFER OF PARTNERSHIP 
PROPERTY 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


When the title to partnership property is in the partner- 
ship name, any partner can convey the title in the partner- 
ship name. Partnership property held in the name of one or 
more partners with an indication in the instrument transfer- 
ring the property to them of their capacity as partners or of 
the existence of a partnership, but without an indication of 
the name of the partnership, may be transferred by an 
instrument of transfer executed by the persons in whose 
name the property is held. The partnership may recover the 
property if the execution of the instrument of transfer did 
not bind the partnership unless such property has been 
conveyed by the grantee or a person claiming through such 
grantee to a transferee for value without knowledge that the 
conveying partner has exceeded his authority. Partnership 
property held in the name of one or more persons other than 
the partnership, without an indication in the instrument 
transferring the property to them of their capacity as 
partners or of the existence of a partnership, may be 
transferred by an instrument of transfer executed by the 
person in whose name the property is held. The partnership 
may recover such property if the execution of the instrument 
of transfer did not bind the partnership, the transferee knew 
or had received notification that the property was partner- 
ship property, and that the person who executed the instru- 
ment of the initial transfer lacked authority to bind the 
partnership. If however, a partner conveys title to partner- 
ship property in his own name, only the interest of that 
partner in the property is transferred. 


Notes on Use 


Use this instruction when a question arises about the validity 
of a conveyance of partnership property. This instruction is espe- 
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APJI 80.08 ALABAMA PATTERN JURY INSTRUCTIONS 


cially relevant to a purchaser for value without knowledge that the 
conveying partner has exceeded his authority. Recovery of the 
property cannot be made if the conveying partner’s act binds the 
partnership under the provision of Ala. Code § 10A-8-3.01 (1975) 
(West’s Alabama Code). 


References 


Ala. Code § 10A-8-3.02 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.09 


APJI 80.09 RIGHTS AND DUTIES OF A 
PARTNER 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


Unless the partnership agreement states otherwise, a 
partner shall have the following rights: 


(1) Each partner is entitled to an equal share of the 
partnership profits and is chargeable with a share of the 
partnership losses in proportion to his share of the profits. 


(2) A partner shall be repaid his contributions and the 
partnership must indemnify each partner in respect to pay- 
ments made and personal liabilities incurred in the preser- 
vation or ordinary conduct of business. 


(3) A partner shall be repaid for, and receive interest 
from the date repayment should be made on, any loan in 
excess of the amount of capital which he originally agreed to 
contribute. 


(4) All partners have equal rights to participate in the 
management of the partnership. 


(5) A partner may use or possess partnership property 
only on behalf of the partnership. 


(6) No partner is entitled to remuneration for acting in 
the partnership business; except, that a partner is entitled 
to reasonable compensation for his services in winding up 
the partnership affairs. 


(7) No person can become a partner in a partnership 
without the consent of all the partners. 


(8) Ifthere is a difference as to the ordinary matters of 
the partnership, they may be settled by a majority of the 
partners. An act outside the ordinary course of business of a 
partnership and an amendment to the partnership agree- 
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ment may be undertaken only with the unanimous consent 
of all the partners. 


(9) A partner has a right to have access to and may 
inspect and copy the partnership books. 


Notes on Use 


Use this instruction when the action involves a question of a 
partner’s right in the partnership. It is extremely important to 
note that each of the rights listed may be modified by the partner- 
ship agreement. If a partnership agreement exists, then it must be 
thoroughly reviewed in order to determine if any of the partner’s 
rights have been modified by agreement. 


References 


Ala. Code §§ 10A-8-4.01, 10A-8-4.03, 10A-1-3.32 (1975) (West’s 
Alabama Code). 
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PARTNERSHIP APJI 80.10 


APJI 80.10 PARTNERS AS AGENTS OF 
PARTNERSHIP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


All partners shall be bound by the acts of any partner, 
acting within the legitimate scope of the business of a 
partnership. However, if the persons with whom the partner 
is dealing have knowledge that such partner has no author- 
ity to bind the partnership or the act of the partner is not for 
the carrying on of the partnership in the usual way and the 
act was not authorized by the other partners, then the other 
partners are not bound. 


Notes on Use 


Use this instruction when a question arises about the author- 
ity of a partner to act on behalf of the partnership. 


References 


Ala. Code § 10A-8-3.01 (1975) (West’s Alabama Code). 
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APJI 80.11 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 80.11 PARTNER AS FIDUCIARY 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partner has a duty to account to the partnership and 
hold as trustee for it any properties, profits or benefits 
derived by him in the conduct and winding up of the partner- 
ship business or derived from a use by the partner of partner- 
ship property, including the appropriation of a partnership 
opportunity, to refrain from dealing with the partnership in 
the conduct or winding up of the partnership business as or 
on behalf of a party having an interest adverse to the 
partner, and to refrain from competing with the partnership 
in the conduct of the partnership business before the dis- 
solution of the partnership. 


Notes on Use 


Use this instruction when there is a question about the duty 
owed by a partner to the partnership when the partner has 
received profits or monies in connection with the formation, opera- 
tion or liquidation of the partnership. 


References 


Ala. Code § 10A-8-4.04 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.12 


APJI 80.12 JOINT AND SEVERAL LIABILITY 
OF PARTNERS 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


All partners are liable jointly and severally for all obliga- 
tions of the partnership unless otherwise agreed to by the 
claimant or provided by law. However, a person admitted as 
a partner into an existing partnership is not personally li- 
able for any partnership obligation incurred before the 
person’s admission as a partner. 


Notes on Use 


Use this instruction where questions of partnership liability 
arise. 


References 


Ala. Code § 10A-8-3.06 (1975) (West’s Alabama Code). 
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APJI 80.13 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.13 LIABILITY OF PURPORTED 
PARTNER 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


When a person, by words or conduct, purports to be a 
partner, or consents to being represented by another as a 
partner, the purported partner is liable to a person to whom 
the representation is made, if that person, relying on the 
representation, enters into a transaction with the actual or 
purported partnership. He is also liable to that person who 
has given credit to the actual or apparent partnership on the 
faith of the representation. Also, if the representation was 
made in a public manner, the person is liable to a person 
who relies upon the purported partnership even if the 
purported partner is not aware of being held out as a partner 
to the claimant. 


Notes on Use 


Use this instruction when one is not an actual partner but has 
held himself or herself out to be a partner and a third-party has 
relied on such representation. The question of actual knowledge on 
the part of the third-party has no relevance when the person mak- 
ing the representation has done so in a public manner. 


References 


Ala. Code § 10A-8-3.08 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.14 


APJI 80.14 LIABILITY OF PARTNER FOR 
OBLIGATIONS BEFORE 
ADMISSION TO PARTNERSHIP 


Caution: The Committee has not updated these instructions to 


reflect any changes in legislation that may impact their citation 
and use. 


If a person is admitted into a partnership, he is not 
personally liable for any of the obligations of the partnership 
arising before his admission. 


Notes on Use 


Use this instruction when a partner has joined a partnership 
and there is a question about his liability for obligations of the 
partnership prior to his admission. 


References 


Ala. Code § 10A-8-3.06 (1975) (West’s Alabama Code). 
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APJI 80.15 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.15 DISSOLUTION—CAUSES 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partnership is dissolved, and its business wound up, 


upon the occurrence of any of the following: 


(A) 


(B) 


(C) 


(D) 


in a partnership at will, the partnership’s having notice 
from a partner of that partner’s express will to with- 
draw as a partner, or on a later date specified by the 
partner; 


in a partnership for a definite term or particular 
undertaking: (i) within 90 days after a partner’s wrong- 
ful dissociation or a partner’s dissociation by death or 
otherwise under § 10A-8-6.01(6) through (10), the 
express will of at least half of the remaining partners 
to wind up the partnership business, for which purpose 
a partner’s rightful disassociation pursuant to § 10A-8- 
6.02(b)(2)(i) constitutes the expression of that partner’s 
will; Gi) the express will of all of the partners to wind 
up the partnership business; or (ii1) the expiration of 
the term or the completion of the undertaking; 


an event agreed to in the partnership agreement result- 
ing in the winding up of the partnership business; or 


an event that makes it unlawful for all or substantially 
all of the business of the partnership to be continued; 
provided, that a cure of the illegality within 90 days af- 
ter notice to the partnership of the event is effective 
retroactively to the date of the event. 


Notes on Use 


Use this instruction when a partner is applying to the court to 


have the partnership dissolved for any of the foregoing reasons. 


References 


Ala. Code § 10A-8-8.01 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.16 


APJI 80.16 COURT-ORDERED DISSOLUTION 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


(A) 


(B) 


The court will order a dissolution: 


on application by a partner, when: (i) the economic 
purpose of the partnership is likely to be unreasonably 
frustrated; (ii) another partner has engaged in conduct 
relating to the partnership business which makes it not 
reasonably practicable to carry on the business in 
partnership with that partner; or (iii) it is not otherwise 
reasonably practicable to carry on the partnership busi- 
ness in conformity with the partnership agreement; or 


on application by a transferee of a partner’s transfer- 
rable interest, when it is equitable to wind up the 
partnership business: (i) after the expiration of the term 
or completion of the undertaking, if the partnership 
was for a definite term or particular undertaking at the 
time of the transfer or entry of the charging order that 
gave rise to the transfer; or (ii) at any time, if the 
partnership was a partnership at will at the time of the 
transfer or entry of the charging order that gave rise to 
the transfer. 


References 


Ala. Code § 10A-8-8.01 (1975) (West’s Alabama Code). 
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APJI 80.17 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.17 AUTHORITY OF PARTNER TO 
BIND AFTER DISSOLUTION 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


After dissolution a partner can bind the partnership by 
any act appropriate for winding up the particular business. 
A partnership is also bound by a partner’s act after dissolu- 
tion that would have bound the partnership before dissolu- 
tion, if the other party to the transaction did not have notice 
of the dissolution. 


Notes on Use 


Use this instruction when the action involves the issue of 
whether the partnership is bound by the acts of a partner 
subsequent to dissolution. Ala. Code § 10A-8-8.04 (1975) (West’s 
Alabama Code) should be reviewed when considering use of this 
instruction. 


References 


Ala. Code § 10A-8-8.04 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.18 


APJI 80.18 RIGHT TO WIND UP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partner who has not wrongfully disassociated may 
wind up the partnership’s business. 


Notes on Use 
Use this instruction when attempting to determine who has 
the right to wind up the partnership affairs and where there is no 
agreement to the contrary. 


References 


Ala. Code § 10A-8-8.03 (1975) (West’s Alabama Code). 
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APJI 80.19 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.19 RIGHT TO PARTNERSHIP 
PROPERTY UPON WINDING UP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


When there is a winding up of a partnership, the assets 
of the partnership are applied to discharge liabilities with 
the remainder to pay any amount owed to partners. 


Notes on Use 


Use this instruction when a dissolution of the partnership has 
occurred and a winding up of the partnership is to be had. 


References 


Ala. Code § 10A-8-8.07 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.20 


APJI 80.20 SETTLEMENT OF ACCOUNTS AND 
CONTRIBUTIONS AMONG 
PARTNERS 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


Each partner is entitled to a settlement of all partner- 
ship accounts upon winding up of the partnership business. 
In settling accounts among the partners, the profits and 
losses that result from the liquidation of the partnership as- 
sets must be credited and charged to the partner’s accounts. 
The partnership shall make a distribution to a partner in an 
amount equal to any excess of the credits over the charges in 
the partner’s account. A partner shall contribute an amount 
equal to any excess of the charges over the credits of the 
partner’s account. After settlement, each partner shall con- 
tribute, in the proportion in which the partner shares 
partnership losses, the amount necessary to satisfy partner- 
ship obligations for which the partner was personally liable 
and that were not known at the time of the settlement. 


Notes on Use 


Use this instruction upon dissolution of the partnership in 
regard to settlement of accounts and should be read with APJI 80. 
19, Right to Partnership Property upon Winding Up. 


References 


Ala. Code § 10A-8-8.07 (1975) (West’s Alabama Code). 
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B LIMITED PARTNERSHIP 
APJI 80.50 DEFINITION AND NAME 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A limited partnership is an entity formed by two or more 
persons having as members one or more general partners 
and one or more limited partners. A limited partnership can 
carry on any business that a partnership without limited 
partners can carry on, except banking or insurance business. 
The name of the limited partnership shall contain the word 
“Limited” or “limited partnership,” the abbreviation “L.P.,” 
“LP,” or “Ltd.” The name of the partnership may contain the 
name of any partner. The limited partnership is formed at 
the time a certificate of limited partnership is filed in the of- 
fice of the probate judge. 


Notes on Use 


Use this instruction to define a limited partnership as used in 
the “Alabama Uniform Partnership Law of 2010.” 


References 


Ala. Code §§ 10A-9-1.01, 10A-9-1.02, 10A-9-1.08, 10A-9-2.01, 
10A-9-2.06 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.51 


APJI 80.51 PARTNER’S RIGHT TO 
INSPECTION OF RECORDS 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A partner shall have the right to copy and inspect the 
books and records of the limited partnership during ordinary 
business hours. If an (agent/general partner) who, without 
reasonable cause, refuses to allow a partner to inspect the 
books and records for any proper purpose, you should find 
the (agent/general partner) personally liable to such partner 
for a penalty. However, that penalty should not exceed 10 
percent of the fair value of the partnership interest of such 
partner denied inspection rights, in addition to any other 
damages or remedy. 


Notes on Use 


Use this instruction when a partner has been denied his right 
to inspect the books and for determining the penalty to be assessed 
for the denial of that right. 


References 


Ala. Code §§ 10A-1-3.32, 10A-9-3.04 (1975) (West’s Alabama 
Code). 
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APJI 80.52 ALABAMA PATTERN JURY INSTRUCTIONS 
APJI 80.52 STATEMENT OF TERMINATION 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A certificate of limited partnership is terminated upon 
the dissolution of the partnership and the filing of a state- 
ment of termination. A person, who is adversely affected by 
the failure of another to execute a statement of termination 
may petition the court to direct termination. If you find the 
termination is proper, then the court shall order that the 
probate judge of the county in which the certificate of limited 
partnership was filed to record a statement of termination. 


Notes on Use 


Use this instruction to determine if a limited partnership has 
been terminated or to determine the right of a partner to terminate 
the limited partnership. Refer to APJI 80.62, Dissolution of 
Limited Partnership, to determine if a dissolution has occurred. 


References 


Ala. Code § 10A-9-2.03 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.53 


APJI 80.53 ADMISSION OF GENERAL 
PARTNERS AND LIMITED 
PARTNERS 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A person can be admitted as a general partner as 
provided in the partnership agreement, following the dis- 
sociation of a limited partnership’s last general partner upon 
consent of the limited partners, as the result of a conversion 
or merger, or with the consent of all the partners or ratifica- 
tion of each partner. A person may be admitted as a limited 
partner as provided in the partnership agreement, as the 
result of a conversion or merger or with the consent of all 
the partners. 


Notes on Use 


Use this instruction to determine if a person has been properly 
admitted as either a general partner or a limited partner in a 
limited partnership. 


References 


Ala. Code §§ 10A-9-3.01, 10A-9-4.01 (1975) (West’s Alabama 
Code). 
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APJI 80.54 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.54 RELIANCE ON FALSE STATEMENT 
IN RECORDS OF LIMITED 
PARTNERSHIP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A person who relies on a false statement in the records 
of the limited partnership and suffers loss by relying on the 
statement, shall recover damages from the person that 
signed the record, or caused another to sign it on the person’s 
behalf, and knew the information to be false at the time the 
record was signed and from any general partner who knew 
or should have known that the statement was false. 


Notes on Use 


Use this instruction when a person suffers a loss in reliance 
on a false statement in the records of the limited partnership. 


References 


Ala. Code § 10A-9-2.08 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.55 
APJI 80.55 LIABILITY TO THIRD PARTIES 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A limited partner is not liable for the obligation of a 
limited partnership unless he is also a general partner or 
unless he takes part in the control of the business. However, 
if the limited partner participates in the control of the busi- 
ness, he is liable only to persons who transact business with 
the limited partnership reasonably believing that the limited 
partner is a general partner. 


The limited partner shall not be found to have partici- 
pated in the control of the business by solely doing the 
following: 


(1) Consulting and advising a general partner with respect 
to the business; 


(2) Being a contractor, attorney, employee, officer, director 
or shareholder of a general partner; 


(3) Acting as surety or guarantor for liabilities of the 
limited partnership; 


(4) Requesting or attending a meeting of partners; 


(5) Approving or disapproving an amendment to the 
partnership agreement; 


(6) Voting on dissolution, transfer of assets, incurrence of 
debt, change in nature of business, or the admission or 
removal of a general partner or limited partner; or 


(7) Winding up the limited partnership. 


Notes on Use 


Use this instruction to determine if a limited partner has 
participated in the control of the business. 
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APJI 80.55 ALABAMA PATTERN JURY INSTRUCTIONS 
References 


Ala. Code § 10A-9-3.03 (1975) (West’s Alabama Code). 


598 


PARTNERSHIP APJI 80.56 


APJI 80.56 RIGHT OF PARTNERS IN 
DISTRIBUTIONS AND 
CONTRIBUTIONS 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


Contributions required by and distributions to be made 
to a partner shall be allocated to the partners according to 
the partnership agreement. A distribution by a limited 
partnership must be shared among the partners on the basis 
of the value as stated in the required records when the 
limited partnership decides to make the distribution of the 
contributions the limited partnership has received from each 
partner. 


Notes on Use 


Use this instruction in determining how distributions and 
contributions are to be divided among or made by the partners. 


References 


Ala. Code §§ 10A-9-5.02, 10A-9-5.03 (1975) (West’s Alabama 
Code). 
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APJI 80.57 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.57 DISSOCIATION OF GENERAL 


PARTNER 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


(1) 


(2) 


(3) 


(4) 


(5) 


A person ceases to be a general partner when: 


The general partner withdraws by giving written notice 
to all other partners; 


An event agreed to in the partnership agreement as 
causing the person’s dissociation as a general partner 
occurs; 


The general partner is removed according to the 
partnership agreement; 


The general partner: 

(A) Assigns to creditors; 

(B) Files for bankruptcy; 

(C) Is adjudicated a bankrupt or insolvent; 

(D) Files a petition or answer seeking for himself any 
reorganization, arrangement, composition, read- 
justment or similar relief under any statute, law, 


or regulation; or 


(E) Seeks or consents to the appointment of a trustee, 
receiver or liquidator of the general partner. 


The general partner is removed by the unanimous 
consent of all the other partners if: 


(A) It is unlawful to carry on the limited partnership’s 
business with the person as the general partner; 


(B) The general partner has assigned all of his interest 
in the limited partnership; 
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PARTNERSHIP APJI 80.57 


(C) The general partner is a corporation that has been 
dissolved or has lost its right to transact business 
or had its charter revoked; or 


(D) The general partner is a limited liability company 
or partnership that has been dissolved and whose 
business is being wound up. 


(6) The general partner dies, has become incapable of 
performing his duties as general partner or a guardian 
or general conservator has been appointed for the gen- 
eral partner. 


Notes on Use 


Use this instruction in determining whether a person has 
ceased to be a general partner in a limited partnership. If the 
withdrawal violates the partnership agreement, the limited 
partner may recover damages for breach of the partnership 
agreement. See Ala. Code § 10A-9-6.05 (1975) (West’s Alabama 
Code). 


References 


Ala. Code § 10A-9-6.03 (1975) (West’s Alabama Code). 
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APJI 80.58 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.58 DISSOCIATION OF LIMITED 
PARTNER 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A limited partner does not have a right to dissociate as 
a limited partner before the termination of the limited 
partnership. A limited partner is dissociated from a limited 
partnership upon the occurrence of any of the following 
events: 


(1) An event agreed to in the partnership agreement as 
causing the limited partner’s dissociation; 


(2) The limited partner’s removal pursuant to the partner- 
ship agreement; 


(3) The limited partner’s removal by the unanimous consent 
of the other partners if (a) it is unlawful to carry on the 
limited partnership’s business with that person as a 
limited partner; (b) the limited partner has assigned all 
of his transferrable interest in the limited partnership; 
(c) the person is a corporation that has been dissolved 
or has lost its right to transact business or had its 
charter revoked; or (d) the limited partner is a limited 
liability company or partnership that has been dissolved 
and whose business is being wound up; 


(4) The limited partner is removed by judicial order; or 


(5) The limited partner dies. 


Notes on Use 


Use this instruction in determining whether a limited partner 
is properly withdrawn from the limited partnership. 


References 


Ala. Code § 10A-9-6.01 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.59 


APJI 80.59 CONTRIBUTIONS TO LIMITED 
PARTNERSHIP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


Partners may contribute as capital to the limited 
partnership tangible or intangible property or other benefit, 
including money, services performed, promissory notes, other 
agreements to contribute cash or property, and contracts for 
services to be performed. A partner is obligated to perform 
any promise to pay cash, render services, or convey property. 
If the partner does not perform the services, he must pay 
cash equal to the value of the promised services unless all 
the partners otherwise consent. The partnership agreement 
may also provide that the partner pay a penalty for failure 
to make his contribution. 


Notes on Use 


Use this instruction when there is a question about what types 
of contributions a partner may make as capital to a limited 
partnership. 


References 


Ala. Code § 10A-9-5.02 (1975) (West’s Alabama Code). 
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APJI 80.60 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.60 NATURE OF PARTNERSHIP 
INTEREST 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 

A limited partnership interest in the partnership is 


considered personal property. 


References 


Ala. Code § 10A-9-7.01 (1975) (West’s Alabama Code). 
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PARTNERSHIP APJI 80.61 


APJI 80.61 TRANSFER OF PARTNER’S 
TRANSFERABLE INTEREST 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


If a partner assigns his interest in whole or in part, the 
assignment does not dissolve the limited partnership. The 
assignee is entitled to receive the distributions to which the 
transferor would otherwise be entitled. An assignee may 
become a limited partner upon the consent of all of the other 
partners or as provided in the partnership agreement. If the 
assignee becomes a limited partner he will also be liable for 
the obligations of his assignor to the extent such obligations 
were known to the transferee at the time of transfer. 


Notes on Use 


Use this instruction in conjunction with APJI 80.60, Nature of 
Partnership Interest. This instruction is used to determine the 
rights of an assignee when a partner has assigned his or her inter- 
est in a limited partnership. The assignment of a limited partner- 
ship interest does not release the assignor from liability for a ma- 
terial false statement in the certificate or for his liability to make 
his promised contributions. 


References 


Ala. Code §§ 10A-9-7.02, 10A-9-3.01 (1975) (West’s Alabama 
Code). 
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APJI 80.62 ALABAMA PATTERN JURY INSTRUCTIONS 


APJI 80.62 DISSOLUTION OF LIMITED 
PARTNERSHIP 


Caution: The Committee has not updated these instructions to 
reflect any changes in legislation that may impact their citation 
and use. 


A limited partnership is dissolved upon the happening 
of the following: 


(1) At the time or upon the happening of events specified in 
the partnership agreement; 


(2) By written consent of all the partners; 


(3) After the dissociation of a general partner, if all 
partners consent to the dissolution; 


(4) After the dissociation of a general partner, if the limited 
partnership does not have a remaining general partner, 
after the passage of 90 days after the dissociation, un- 
less the limited partners consent to continue the activi- 
ties of the limited partnership and to admit a general 
partner, and at least one person is admitted as a gen- 
eral partner in accordance with such consent; or 


(5) The passage of 90 days after the dissociation of the 
limited partnership’s last limited partner, unless before 
the end of the period at least one limited partner has 
been admitted to the limited partnership. 


Notes on Use 


Use this instruction to determine if a limited partnership has 
been dissolved. 


References 


Ala. Code §§ 10A-9-8.01, 10A-9-8.02 (1975) (West’s Alabama 
Code). 
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ee SAA) FRA co scsestsahe-esaysasvecatentle 25.01 
7 959) rr Pr! 8.02 
eae: OATS) aE So 25.05 
Gare TOUR ios cece ouas hee 25.01 
lot 13) AS ets Ae Oe. 25 .04025:05 
19) SOLO GA are a OD A 25A.00 
Gare PAIR). oe a aos sone SR 25A.01 
Coo )UD,) occa cies “eae ce oe 25A.02 
Gaba TAL ed ie wn esa 8.02, 25A.04 
Geen MORI Ans cove vece dee ens av Ett 
TA ee ee 35.00 
Gener LOL) es. At dah. frees 3528 
eI GUI EB es seta adis hoo we eae ee BDabL 
Gee VSD )IAC); AC) pees oo SbeL2 
Groe eS) Ee ocean 35,11, 35812 
GAT OKO EE rete pens vara enact: 35.16 
GRETA oct En PR. 5m 0} 
Gah TAL) cote aig pis torsion 3b laa apelD 
GeneerACl (a) +5. dhchentee)- 35.04 
GPa ARLIGD) outed oeeeo wey 35.06 
G2n9t203t0:6-5-125 5 «asa Be 31A.25 
6-5-155 to 6-5-156.5........ 31A.25 
625-210 to'6-5-217 «... 6). 25 4! 31A.00 
6-5-540 to 6-5-552 .... 25.00, 25.01 
6-5°570 to 6-5-581.......... 25A.00 
Gres OtOe 68 & ioc6 on.) ci Oe kG ee 6.00 
LR © 0 cn ee are 6.00 
(ae 08 ae a es 6.00 
ee Be) Oo Ae nine eet 6.00 
SS PATIL hd a ee ar 12.00 
6-6-256 . 12.02, 12.03, 12.04, 12.05, 
37.14 

a GAGS Lt ne Oa eT 12.06 
6-6-280.... 22.00A, 22.14A, 22.17A 
6-6-250(D) 2. 24.4 n4.% 22.01A, 22.15A 
6-6-2820 5e... Oo 22.05A, 22.14A 
6-6-284.... 22.00A, 22.02A, 22.04A 
GrbP2S5! Ato nae beds 22.02A, 22.04A 


6-6-286.... 22.01A, 22.03A, 22.16A 


Sec. This work 
Instr. No. 

BeGeczbGlbyh. cece: 22.03A 
C2682 3-0 er es ects 22.20A 
66-288 IE on. wee we 22.14A, 22.20A 
6-6-289.... 22.14A, 22.19A, 22.20A 
6-6-292 to 6-6-296.......... 22.00A 
GrGecO 5 sek clude oa adadanasee 22.21A 
GEGE2 OG: Faqs hie neeice ae 22.18A 
6623 1 OCTE aceon 22 3860 #22410 
6-623 LOCIRSs os 505- 22,380, 221396; 
22, 41 C FAA 

GPGES Lede os occu d oso Ae 22.36C 
6865S TZ FAL i Bede on SE 22.36C 
6-6:5 14.4.5 22:387G, 22 A6C (221486 
6-623 ED Press scror eee ren ie 22.50C 
66-336"... hes 22.36C, 22586 
6623S cre rcres 54 Oh Ce eee 22.46C 
Bt6-35 LUA haenehevcorvrrerr: 22.46C 
6-6-3533 ih nmetereeore hh 22.49C 
6-6-370:t0'484) inna et 19.00 
6-6-39 LEME seit iases eicdasd 19.00 
6-6-540-10:D46 se ncee rc 22.25B 
6-6-5459 out sacoo dro sioer coed 2ZR25B 
6-6-560' to 57 3.ss ee cs ee ee 22.25B 
G-S184 2 has ods cacoese seat 18.11 
6= 10-6 enw DIR Aa 19.00 
6910-7 a ena eA Oe 19.00 
GH10-3 Teo er tesc eee See 19.00 
G-11- IG AE ee hes fad eee eos: TE 
6-11-35 Be xssesoccreson aN 11.17 
Gr 19-4 bess eonco sac bh AN A 11.17 
6211-5 For: occ cecre ernest 8a 11.17 


6-11-20. 6.00, 11.03, 19.01, 22.18A, 
23.15, 23.16, 23.17, 23.18, 
31A.15, 39.04, 44.23 


6-11-20(b)(2) & (3)..o te. 31A.15 
GS1b-2OCB)(S) coecreseseyersoceueud t Sere 29.00 
6-11-20(b)(4) .......... 23.03, 69.02 
Gt 2 Fie spadcss ectwastocesscneee 11.42, 29.02 
GE 29M oho shenn criss oreo See 11.42 
GoL9-SWI cas yeas wo maine 31A.05 
PE OB oo aseuejoce cantata aero toe ate 10.28 
PENEO OLS) Selec anna ae 10.28 
E201 b)21)(A)... 2. seek 22.06A 


Thl of L&R-3 


ALABAMA PATTERN JURY INSTRUCTIONS 


ALABAMA CODE—Continued 


Sec. This work 

Instr. No. 
fee 20s. core coe eee 2.02 
HEZSLOA we Aericeactcee Rae S220 
ppd WN TEY a alte Ninn ee el 8.03, 10.07 
722-805 LEE SOE Re ee 40.02 
Y VE Se gee Be Nh FE ck IA 
EON be MeCN ee een. SZ 4 32:02 
Mis DE OUR sencisishaichen sch esac eee 40.02 
Teor LOG(A) hac caw see chee ere 2.04 
Tea LUA Ames Hie oe 2.04, 22.06A 
NAOe LOG Rea eee soo. s. PES Se 2.04 
Ca8eZOLCLO ) i. 5s cnet sigan ee 2.04 
Miedo Ol (AR Vee. en eae et oak ae ee 2.04 
723:206 SA Le eS eee 2.04 
TE PSUS Ree Agate emer 22.06A 
TS *803 Meer ee co ek, ae 2.04 
Tee UL yertie lal cei bron 2.02, 2.04 
TALEO US ey ae et ie ea 50.02 
AeA © sic err 0, aah eee eae 50.01 
eat OS Aha cc cuce . eee 50.02 
eed (6 Pete re sab ee 50.03, 50.04 
me4e406(a) 0... eee 50.04 
TeAc40G(D) eee os ee nee 50.04 
(A406 (L)..2 os <<: 30 0 eee 50.04 
TET AAU: Ren cra a eee) 7.02 
a) key Sem ar Bn Wn ye 11.44 
Sale20sto(S- 1-23". 11.46 
BIRO OMG 22. vers acer 2.00 
EAP AS PGE Ign I a a et 2.00, 2.03 
Selah O:tOui 2 see aa ee 2.00 
Syd bal Go UM reel RS Men ere nen 9.07 
Sele lOO SR eerie ca 9.00, 9.12 
8-15190(a)(S)4.. Sr ae: ee ee 9.03 
8=1=190(4) (4), ee Ee. .S 4 On 9.04 
S=15190(a tO) Sieh cca ke. 9.05 
8-1-190(b)(1)-(6)............... 9.00 
S=1ELGO(DICD AS catiannecct OAeen 9.01 
Sal= LOO CZ) co.cc asovorslatns SE 9.02 
Sele L9OCD NS) Mav eadanne dean ee 9.03 
Sere L9O(D A) ao canker 9.00, 9.04 
Ore. JO(D,)(5,) soot 9.00, 9.05 
G214t90(b)(G).. Ginwescecee eee 9.06 
oti 1) See ene 9.07, 9.08 
Sate LOL CL satis... 0a dena 9.09 


Thl of L&R-4 


Sec. This work 
Instr. No. 

S21219 (2) perissa aie 9.09 
GE1E191(5) inne ee ra eee 9.09 
S212191(a)(2) aoe acre 9.09 
8212191. by hreeaue ss fee eee 9.08, 9.11 
BELL OD ove, accsapevsraidtosousncnsasei ett eh eee 9.00 
Sols lLOA Sone a cee 9.00, 9.10 
SA1EL95 (2): asccotate teasing eee 9.16 
8-17195(3) ceanccediuneneeeeee 9.15 
8-1-195(a)(2)....... 9.13, 9.14, 9.17 
SA 1ELID(D) = een oa hee eee 9.00 
Bel EOG Se Re? on be a 9.12 
SoTL OD Ta ee cee ace ee 9.08 
NENT ha ab achnit Aelecelp oon. 4b Sek ede 3.05 
ote Gil IePerae Meiths Hate BASE AR co 10.36, 40.01 
8-8-8.... 10.36, 10.37, 40.01, 40.08, 
40.13, 40.15, 40.17, 40.20, 

40.22, 40.26 

8285102544, eeaman Meee 10.37, 14.02 
B2922) ak A > Henk hho 8.03, 10.07 
82922 5 sao ease ne Rete ee 22.35C 
8-9A-1 to 8-9A-12............ 18.20 
SGA PASS 6 a63 eke eee See 18.20 
8-9A-1, Comment 1.......... 18.20 
B-9A-2i Kas Sete ON 18.20, 18.23 
8-9A52(b) a.ce.k oo ieee Ory 18.23 
B-9A=2( 6) anew AIG EO, ON 18.23 
8-9A-2(d) & (e)....5...00.0... 1823 
S-DAT3 AUG. vik Re 18.24 
B-9A=4( a) o,ndora Be oes ee 18.22 
B-QAH4( 6) ih ictinaet ed See 18.21 
SEOA=6 wins nerd: 18.20, 18.21 
BOA ET on rca ncne mer tae 18.21 
B-GA- 7 (a SICH vad hes ettetee 18.20 
OOAFS: cece We cheekcieges 18.21, 18.25 
S-9AS1 OU HE aids GE 18 18.20 
G79 B=) = 16.2 nes Pose ees Poe 18.21 
8-17-240 to 8-17-256 ....... 31A.05 
O-2TF FOO re ee er 44.00 
8-27-2, Comment (a)(1)...... 44.00, 
44.01, 44.02, 44.04, 44.05, 

44.06, 44.07, 44.08 

8-27-2, Comment (a)......... 44.03 
8227 =20 L(G) 2s Fee at. wee 44.18 


TABLE OF LAws AND RULES 


ALABAMA CODE—Continued 


Sec. This work 

Instr. No. 
A) 4 Te? ee 44.10 
8-27-2(4), Comment (a)(4).... 44.18 
Be2ieg cuss... 44.09, 44.15, 44.19 
faa a oe hl er ar eee 44.21 
Bede) (ays boy eek ee 44,21 
8-27-4(a)(1)(b)......... 35.15, 44.22 
Seae4(a (2 )(c) ef atnot S, 44.23 
Sevet(a ls). ee ta 0 44.23 
Biot eee... LET OR ae 44.20 
DPE Sa 2 AO eA he ihe doesn dvacs. cook 31A.06 
PO AR B28 fire... 80.09, 80.51 
OARS INO WE Pe oan ccawao oe CRS 80.01 
TOAZS-1:02(3), 5 on... oc cawde tnd 80.01 
TOASE-2.02(C). ooo occa can Ae! 80.02 
POAEOZOFOOR os nek son os ote 80.04 
10A-8-2.04 ............ 80.04, 80.06 
eo lee ee 80.08, 80.10 
PU Ree OF eer ain Fae 80.08 
TO ASS-3.066 co.cc soon a 80.12, 80.14 
MSO, Sic dee tiv wn ac nie, miarale toe 80.13 
WD sae) ee eee 80.09 
ABS AIO BR kon ale ease ave ernie Shee 80.09 
LOASB 4204, 2... ok Meant 80.11 
Reza OG Berl ui nas se eee 80.03 
ROSES levee kop ee cc os ihe 80.04 
PO Aeb-D. U2G 00s eee. se 80.04, 80.05 
POAES=5105 oc ne sco c cab ous trdoke 80.05 
Bt 25-0:03-\oscoscaone ct 80.07 
CD eae ese cyeinbs ian oetrcnse ous as 80.07 
10A-8-8.01 ............ 80.15, 80.16 
PO AES OSes er ae 80.18 
i V8 ere a OE Wasa ae le Srl 3 80.17 
WOAES=8,07 2.0025 doe oes 80.19, 80.20 
BD eon 0 Lees eee eat ere 80.50 
eS O 2 ae er i here om 80.50 
OA2OS LOSS so Bite BAS 80.50 
NAc Ole per een as aek 80.50 
RU Aeo US eee ovo eee wen 80.52 
MOE 2 OG Pag aio. os dod cceyepnedec nee 80.50 
PURSE ALU Gee were trad kc ao rctave dks 80.54 
LOA=023. 092. Se Wi 03 5ess 80.53, 80.61 
TOAE Uso Watts. woes vavecese 80.55 
Tees A each ars ive, oki sthsccsebees 80.51 


Sec. This work 

Instr. No. 
LOAs9=4.0 1 ere Sea 80.53 
AUS SS OA ner aera me a> 80.56, 80.59 
LOA=9-5 03 08) eee & 80.56 
TOAG9-Gi01 cc revaet eee eae 80.58 
TOA=9-Gi0S ho 80.57 
LOA=9-6.0D° i007 ose eee 80.57 
TOUAR-O81:0 Laws ea tne we eae eens: 80.60 
TOAS9S02 ere ae ae 80.61 
TOASS-S:01 8. fc indecentadadee eed 80.62 
LOAS9-8:02. ce c000002. JLRS 80.62 
POAGZ0 215. OL etanaeacace eee 14.00 
TOA=21=2.01,10.2:15 0 Fee 14.00 
L147 21/Obs PS ak cke aps 14.00 
11-47-190 ...... 26,42). 20:00 727202 
11-50-50)t0,56....... 4. ee 27.02 
ERO Ope et ee 60.00 
HS 280( de ee ee ee 60.00 
NE 52-8 1 ee ee ee ee 60.00 
WES ZBI BO 75) a oiweceiace 60.00 
1PLIDS? C1) Speen Ar tO 51 22.00A 
PQA G6-TH0G 2) ec. checiclentsh whee 27 
LIN NE AG BY, ey RR 25.05 
12-01- Ab etree teats LE 159124 
1228-1 OL avn eoe oe toe 2027 
12-21-1095. a: 11.44, 11.45, 11.46 
OZ Ofek eee ee eee 11.46 
Ae Kea i bape eroa od s 40.00, 40.05 
0-28-1128 Shee oe 40.00 
LO -21-11 AL os eno ee 14.20, 14.21 
12-21-1380). 2.0.2.5 .0 TE OSE 15.19 
122 29-135 ees,  eeee 15.19 
1232 1B 1G) see re ooo ee 15.19 
12-21-1432, Seve ae ee eee 23.00 
12-24-160(a)). 2.3.0.2 2 tee 15.06 
222-2 ses cee Ad AA Ae ee 38.00 
IBASS-2Oue ane eee 5103;.31.07 
1S AL3-235( Cee. ee ee Bees 5.03 
Th ASS 24 coe eee eee 5.03 
TOA 2b ree ie ene 5.03 
TO ATS-26 «ke te eS 5.03 
GTC 5 AM Cote OI LS he Se 5,03 
AB ASB-Ltorbl oe tee 16.01 
1B A+8-1(T)B ou cove cn op AMON 44.10 


Thl of L&R-5 


ALABAMA PATTERN JURY INSTRUCTIONS 


ALABAMA CODE—Continued 


Sec. This work 

Instr. No. 
IBAPS-1CL1) i nc coca sce cee 44.10 
IBASS SLO AG. Bens vane 44.10 
WB AGORA oid Shion as en once ee 15.11 
HBASLO-129 08 aces tee «eee 15h 
IBAPLIALO. ewe 45.00, 45.01 
TOAPIIRALG Liwenc ach cme 23.06 
VA Ike ctcdstinctyeivevaphldlc Weta ns 4.00 
TG AROS TAT oi cain wikidee biel ee 16.01 
LG S2B AED shore osnnletatctenaterescsee ee 5.03 
TBAVAS IT t0.3 11 sin jeccu. eee 14.00 
PS LARD Al bins Cicinara’d ie Oe 14.09 
1SATASSCL9).. 2... eh teh ee 14.02 
RS AZ Bisa tec tase ca twlee ce ene OER 14.13 
1S=VA-80( DRE css sc Mee 14.02 
POEVARB 20D) i628 ds ew sy ce ae 14.13 
TO AVASL DO dices cbranianlaam teen 14.13 
OS PAS LD Le eet axcacauat@nen 14.13 
PORUASI 5S oud ence cee Sone 14.01 
TS AMAL TO vane ceo ewu bh 14.01, 14.09 
18-1A-170(b).......... 14.08, 14.10 
VOAMAS I Tel vcsesssevarecgbectes ions 14.08, 14.09 
1S D/C Bt (eR nA 14.03 
LOPMA BET BAe cuctupeiaaheintete 14.08, 14.23 
LS SUAALT Sa) wae ced cencs ek Aaa 14.23 
PSA LV S(C) OS. EE, sie tee ee 14.23 
BLAS Ly Se See Zo icc em bee 14.04 
TSAPASHOO(A) cdc v we we ea sens 14.20 
SAUL Lie ce cate etree See 14.24 
TB-TA=POZHOILOT ww cic. RE 14.20 
TSaLAZI92(8)(2) oo. ee eee 14024 
T BSPAS LIS (2, rcmseseentncnne CN 14.04 
PSAs OA eye oon elm dee eu Ren 14.08 
UAH 1 OA C2) aitees ine usec aes vee teehee 14.11 
AOSIAR L9G) nunca con cs Adee 14-22 
PORUA= LO Tide an een ee 14.22 
Bes ZIG Ebon ccsciasecsns cnsiotr nen 14.25 
Pe IG LOS Mess sccncondasceee: 14.00, 14.12 
BOARD 2 PI Wicsnsvinctcos sens sleeve ete 20.27 
LE WE GUA ies cgassvccenseroasnisrenene 42.01 
BODE G)G LE) sxcsds clic ete cease 41.02 
DEAD eT TC C)GZ) io ervotevonertasroeee aoe 41.03 
ZOAIANALE)(S ) nu wc sarole nee eee 41.04 
BocDet (CA) vccmannece 41.01, 41.05 


Thl of L&R-6 


Sec. This work 

Instr. No. 
V5-OoL LED ees 41.00, 41.01 
25-5-51.. 41.06, 41.07, 41.08, 41.09 
25-5°8.1 (a 2) Ge eee oe we 41.06, 41.09 
2 DG = LER a scstnedneoksclemes 42.01, 42.02 
2631S T ccs cde ak ene eee 45.01 
QBs1E LCA) ORR sie ovcisitxorcsnud ee team 11.27 
26-2A=1 to, 160 .... ....48 oan 46.01 
26-2B-101, et seq............. 46.01 
26-17-1 to 26-17-21 . 70.01 to 70.14 
ARMIN) Sf oscat devorat al shesheceehek OOO 20.01 
Pa AWA ba? A +. eee ee eR 20.19, 20.20 
ill A=] (8) ewes ann 20.19, 20.20 
DAVA-19. cities ba 0.0 ate ely Aaa 20.07 
QALA-19( 8) Jon. an can ee 20.07 
Dist A-28: acenun «eames 20:2, 1420.22 
ZB21E5 AAI a, aks 45.00, 45.01 
28-SSL CL) FR cnn oe 45.01 
YS2551018) vc cuk wim eee ant 45.01 
28zGe (ZB )Rs oo wean vine we ee 45.01 
DEBI 2Y ).cv ceils cae oa eee 45.01 
BBB 7AG i owe ee cee tae 45.01 
POZIA= 2D use ae ek ce eek 45.00, 45.01 
28-10-1 to 28-10-7 ........... 45.00 
302421 boats ciesienew nation dae eee 11.23 
SR ok a gh ee eo 14.13 
SZaIS LL CR cles oe eee 26.39 
B2-BALID GS tikcwasc cu eee 26.40 
B22 Ae LOO A ecnoee ee cee 34.11 
BAAS LAO chinacie mule ee eek ee 34511 
DO-DASILT ALD)... sc scum eee dete 26.22 
BZA LETC). non oe nen ae 26.40 
SLL DED i cakiccuk occas ee 26.27 
B Zee OSS SPEN wan ana oe ena 20.50 
BZale2(D) hoe eee eee eee 20.50 
Bale 2O(D)( 4) ce ee ee 20.52 
35-3-1 to 35-3-3.... 22.00A, 22.04A 
BOl456 ake A TE ce ee 223508 
Bsa OD Teo ic cian ken! Re 39.01 
302423 OO ant ch Sn ee 22.04A 
85 29eS 1 ce eee 22iA3C 
BO-O25 Per aes. ote 22,436. 22.44€ 
35-926. Lae. 22,.39C, 22.45C 
B502 (EE SREN wane 22.39C 


TABLE OF LAWS AND RULES 


ALABAMA CODE—Continued 


Sec. This work Sec. This work 
Instr. No. Instr. No. 
USO ED Aa Hon cos het nieces RN 22416 (38-971 to38-9-11s. ntacnekn 46.00 
BOREL OOUGY. cochcrcsocccere be ipee MOE BewoW) “BS-921 0)... eae ene 46.00 
ee TOOCT) occ. c, ccs. see cue. cetelt 2256) 39-926(a) OF 33h See ae ee. 46.00 
BOR LUO( 2) ane aang de fae bees 22,07) 4010-13 0ce nest. eee 22.01A 
BoeOPLOO(S in ce eadas vices te? D263 Emde ZO0A © ee ee eee 8.02 
Does LOO i cawaswo ke ae detek DORI)  eAdeSeDe re ree a ee ore 38.00 
30-9-LOOG yr ewereracnacone. 22'60D —_43-8-130+ que fp wen eek A: 38.01 
35-10-1 to 35-10-10......... DROGAG B45-0:L3 Late ae eee 38.02 
Soe lAs Lager: feels. 113983 YANO 45-8139 Bate cles te 38.02 
35-14-1 to 35-14-3.......... STA(06 © 4520-1362............, 38.00, 38.09 
35-15-20 to 35-15-28 ......... Py bib bey SERPs 38.09 
Bost 220 (O25... Sl Cie st Ly OO lec erie a gees ae ae 38.00 
S15 En N74 1 le ae Doreen, a SID wi3-Sal O0itor 197 ee... cs cee 38.00 
oa] DeLorean ok tes oy a Ry SPO Oy ee an Gr 38.00 
Spe Alte. ft eee S1evS> 25-B+19GERY eee 38.00 
obal De teLOlGD-Lb-D..... olLODeclill, Ad-0-lOSR cc. ees 38.00 
Le) 2) eee 52 LOO penance tet nee ee 38.00 
catia hod pace lad eat egralalbPor i Se ara 1 by 4o ns aE 6, aareeirlelp te een hater ae Aare 14.00 
ala ich US! Ui na ena iaratare UR pearUn L129. AOR era yp rat h ere a ye 9.00 
Lt re eee one 34,045 SLOSS CLO O meee ee ree 14.21 
See Lab) ee et eRe 34,02 MPILOS. 2USee tee 9.00 
a Whey ate Me Ql a aarenieie ol tnd ce bmatiick BEI E EL ALY | aerate pone cm oe ae 8S 9.00 
Bean OORT rk ee ete es 14.00 35-15-1 through 35-15 40 .. 31A.00 
ALABAMA ACTS 
Sec This work Sec. This work 
Instr. No. Instr. No. 
fh a eee ee Al. O lope AG Sewe. oak ee te: SH) aL SH 
Oe esa calns cs nee OUOE Fe DU2 Sa re ee te ne 31.08 
LG SM ee cay acs cea 13:21. 5230 sae 22.086, 22.39C, 22.416 
re 8 Se a ale 22.18A 22.45C 
) ate) 20 ele ee ee ae Sh00%30,11 Me COG. re eee ee reas Sa ka 
PASE ob dele grees eect ae A ae LS 5. GOO rete ene nen ee aes te Ree 44.00 
BOO re feet 810973 LEOOSTALOU ee CO eeeennne eee nee ee) 45.02 
ADAIR Re er ne telete caeeNN TOS ile Vi eae eee eee eae SiT2 
AY ES ee ee 26.21 Peat acre. ce ea: oe: 35.04 
vis): Go ee ee ee ee AM OO) ALCGVRe cue tates soe ee ee 31A.00 


Tbl of L&R-7 


ALABAMA PATTERN JURY INSTRUCTIONS 


ALABAMA ADMINISTRATIVE CODE 


Sec. This work Sec. This work 
Instr. No. Instr. No. 
A7-3-10-.01 0.0.6.5 gees thet ole petebd 209X262 .02(4) 2 pc yame ee 45.00 
20-X-2-.03.... 0... .00, 45.00, 45.01  90.X-6-.09(1)(d) ....... 45.00, 45.01 
EO erases reces cs casags SO Uae I GUTSL Oana tote oie ie 34.11 
D0eXeG-.02(4) ok eee 45.01 
ALABAMA RULES OF CIVIL PROCEDURE 
Rule This work Rule This work 
Instr. No. Instr. No. 
LH. Gate SORE ii eh Mesty 00 ot 80 Se JR at eon rene ee osha e490. 37.02 
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ABANDONMENT 
Conversion, abandonment as 
defense, 39.02 
Medical malpractice, duty of doc- 
tor to patient, 25.06 


ABNORMALLY DANGEROUS 
ACTIVITY 
Trespass, explosives, 31A.05 


ABUSE OF PROCESS 
Generally, 24A.00 


ABUSIVE LANGUAGE 
Punitive damages, mitigation of, 
5.02 


ACCEPTANCE 
Contracts, 10.03 


ACCIDENTS 
Insurance (this index) 


ACCORD AND SATISFACTION 
Generally, 2.00 to 2.04 
Definitions, 2.00 
Dispute, claim and amount 
undisputed, 2.03 

Liquidated original demand, 2.02 

Unliquidated original demand, 
2.01 

Written notifivation on a check, 
2.04 


ACCOUNTS 
Common Counts (this index) 


ACCOUNTS STATED 
Common Counts (this index) 


ADMITTED CONTRACTS 
Generally, 10.14 


ADULT IN NEED OF 
PROTECTIVE SERVICES 
Declaration, 36.94 


ADVERSE POSSESSION 
Ejectment (this index) 
Quiet title, definition, 36.07 


ADVICE OF COUNSEL 
Insurance, bad faith reliance on 
advice, 20.44 


AFFECTION 
Federal Employers’ Liability Act, 


damages in death cases for 
loss of affection, 17.19 


AFFIRMATIVE DEFENSES 
Burden of proof, 8.01 
Insurance (this index) 

Motor Vehicles (this index) 
Workers’ Compensation (this 
index) 


AGENCY AND VICARIOUS 
LIABILITY 

Generally, 3.00 to 3.11 

Agent, 3.02 

Apparent authority, 3.04 

Authority, deviation from, 3.07 

Banks and Banking (this index) 

Deviation from authority, 3.07 

Deviation from instructions, 3.05 

Employee or servant, definition, 
3.03 

Essential elements, 3.00 

Estoppel, agency by, 3.04 

Federal Employers’ Liability Act, 
corporation can only act 
through agents, 17.11 
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AGENCY AND VICARIOUS 
LIABILITY—Cont’d 
Independent contractors 
definition, 3.10 
rule of liability, 3.11 
Instructions, deviation from, 3.05 
Insurance, 20.08 
Joint venture, definition and rule 
of liability, 3.09 
Line and scope, departure from, 
3.06 
Partners as agents of partnership, 
80.10 
Punitive damages, liability of 
principal, 11.42 
Ratification of acts by principal, 
3.08 
Scope and line, departure from, 
3.06 
Scope of agency or employment, 
3.01 
Servant or employee, definition, 
3.03 
Wantonness, principal responsible 
for conduct of agent, 29.02 
Wrongful Garnishment (this 
index) 


AGGRAVATION 
Damages, pre-existing condition, 
11.13 
AGGRESSOR 
Insured as, accidental death policy, 
20.33 ) 
AGREEMENTS 
Contracts of Agreements (this 
index) 

ALCOHOLIC BEVERAGES 
Intoxication and Intoxicating 
Liquors (this index) 

ANIMALS 
Generally, 4.00 to 4.06 


Common law negligence, harm 
caused by dangerous domes- 
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ANIMALS—Cont’d 
tic animal, 4.02, 4.03 


Dangerous or vicious domestic 
animal 
generally, 4.02 to 4.05 
breed propensity, proof of, 4.03 
justification, killing vicious 
animal, 4.05 
landlord’s duty, 4.04 
negligence, harm caused by 
dangerous domestic 
animal, 4.02, 4.03 
Justification, killing vicious 
animal, 4.05 
Killing vicious animal, justifica- 
tion, 4.05 
Landlord’s duty, vicious dog, 4.04 
Livestock owner’s liability, motor- 
ists, 4.06 
Motorist, stock owner’s liability, 
4.06 


Negligence, harm caused by 
dangerous domestic animal, 
4.02, 4.03 


Owners 


dog bite or other injury while on 
owner’s premises, 4.01 


livestock owner’s liability, 
motorists, 4.06 


Vicious animals. Dangerous or 
vicious domestic animal, 
above 


ANSWERS 


Insurance, answers in an applica- 
tion, basis for policy, 20.19 


Use and occupation, 36.76 


APPARENT AUTHORITY 
Agency and vicarious liability, 
3.04 
APPEAL 


Malicious prosecution, 24.05, 
24.06, 24.08 
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APPLIANCES 


Federal Employers’ Liability Act, 
duty of defendant, 17.07 


APPLICATIONS 
Insurance (this index) 


APPROVAL 
Consent or Approval (this index) 


ARREST OF PROCEEDINGS 


Possession wrongfully withheld, 
36.54 


ARSON 


Insurance, arson by insured, affir- 
mative defense, 20.47 


ASSAULT AND BATTERY 
Generally, 5.00 to 5.03 
Abusive language, 5.02 
Elements, 5.00, 5.01 
Insurance, insured participating in 

assault, 20.34 

Justification, 5.03 
Mitigation of damages, 5.02 
Punitive damages, 5.02 


ASSIGNMENTS 
Partnership interests, 80.05 


ASSUMPTION OF RISK 
Contributory negligence, ele- 
ments, 30.03 
Federal Employers’ Liability Act, 
17.10 
Products liability, 32.12 


ATTACHMENT 
Wrongful attachment, 6.00 


ATTORNEY MALPRACTICE 
Generally, 25A.00 to 25A.04 
Elements of proof, 25A.00 


Limited scope of services, stan- 
dard of care, 25A.03 


Specialist, standard of care, 
25A.02 


ATTORNEY MALPRACTICE 

—Cont’d 

Standard of care 
generally, 25A.01 to 25A.03 
legal service provider, 25A.01 
legal specialist, 25A.02 
limited scope of services, 

25A.03 
Statute of limitations—ocurrence 
rule, 25A.04 


ATTORNEYS 
Final arguments, 1.09 
Malicious prosecution, reliance on 
advice of counsel, 24.01 
Malpractice. Attorney Malprac- 
tice (this index) 
Opening statements, 1.05 


Statements by lawyers and judge, 
1.04 


AT WILL TENANTS 


Unlawful detainer, ten day notice, 
36.31 


AUTOMOBILES 
Motor Vehicles (this index) 


AVOIDANCE 
Damages (this index) 


BAD FAITH 
Good or Bad Faith (this index) 


BAILMENTS 
Generally, 7.00 to 7.06 
Definitions 
general definition, 7.00 
gratuitous bailment, 7.01 
hire, bailment for, 7.03 
lucrative bailment, 7.02 
Duty bailee 
care, duty of, generally, 7.01 to 
7.03 
extraordinary care, 7.04 
Duty of bailor 
care, duty of, 7.05 
warn, duty of, 7.06 
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BAILMENTS—Cont’d 
Gratuitous bailments 
definition, 7.01 
warn, bailor’s duty to, 7.06 
Hire, bailments for 
care, bailor’s duty of, 7.05 
definition, 7.03 
Lucrative bailments, definition, 
7.02 
Mutual benefit, bailment for, 7.05 


Sole benefit of bailee, bailment 
for, 7.04 
Warn, bailor’s duty to, 7.06 


BANKS AND BANKING 


Uniform Commercial Code (this 
index) 


BATTERY 
Assault and Battery (this index) 


BENEFICIARIES 
Banks and Banking (this index) 


BLIND PEDESTRIANS 
Motor vehicles, duty of driver, 
26.02 


BOILER INSPECTION 
STATUTE 


Federal Employers’ Liability Act, 
contributory negligence, 
17.09 


BOUNDARY LINE 
Ejectment, suggestion of dispute, 


BREACH OF ENHANCED 
OBLIGATION 


Insurance, 20.46 


BREACH OF INSURANCE 
CONTRACT 


Generally, 20.17, 20.18 


BURDEN OF GOING FORWARD 
Presumption shifting, 15.31 
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BURDEN OF PROOF 

Generally, 8.00 to 8.05 

Affirmative defense by defendant, 
8.01 

Common Counts (this index) 

Counterclaims, 8.05 

Damages (this index) 

Dram Shop Acts (this index) 

Ejectment, 13.01 

Forcible entry and detainer, 36.23, 
36.24 

Insufficiency of writing, statute of 
frauds, 8.04 

Insurance, accident policy, 20.29 

Medical malpractice, substantial 
evidence, 25.05 

Plaintiff's burden of proof, 8.00 

Possession wrongfully withheld, 
36.55 

Quiet Title (this index) 

Rebuttable presumption shifting 
burden of proof, 15.32 

Statute of frauds, 8.03, 8.04 

Statute of limitations, 8.02 

Trade secrets, 44.01, 44.22 

Unlawful detainer, 36.26 

Use and Occupation (this index) 

Will Contests (this index) 

Zoning, 60.00 


BUSINESS COMPULSION 
Contracts, defenses, 10.28 


BUSINESS RESTRICTIVE 
COVENANTS 

Generally, 9.00 to 9.17 
Actual damages, 9.14 
Breach of contract, damages, 9.15 
Confidential information, 9.09 
Contract formation, 9.00 
Damages, 9.13 to 9.17 
Dissolution of business, 9.06 
Exclusive dealing agreement, 9.02 
Job skills, 9.11 
Liquidated damages, 9.16 


INDEX 


BUSINESS RESTRICTIVE 
COVENANTS—Cont’d 
No-hire agreement, 9.01 
Nominal damages, 9.17 
Non-compete, 9.04, 9.06 
Non-solicitation, 9.03, 9.05 
Professional exemption, 9.12 


Protectable interests, 9.07 to 9.09, 
9.11 


Sale of goodwill of a business, 
9.03 


Specialized training, 9.08 


Undue hardship, affirmative 
defense, 9.10 


CARRIERS 
Common Carriers (this index) 


CAUSATION 
Proximate Cause (this index) 


CHECKS 
Accord and satisfaction, 2.04 


Uniform Commercial Code (this 
index) 


CHILDREN AND MINORS 
Contributory Negligence (this 
index) 
Damages (this index) 

Dram Shop Acts (this index) 
Federal Employers’ Liability Act, 
damages, 17.16, 17.17 
Liquor laws, selling, etc., a con- 

trolled substance to a minor, 
45.02 
Motor Vehicles (this index) 
Negligence (this index) 
Premises Liability (this index) 


CIRCUMSTANTIAL EVIDENCE 
Generally, 15.00 


CITIES 


Municipal Corporations (this 
index) 


CLOSING ARGUMENTS 
Generally, 1.09 


COLOR OF TITLE 
Ejectment, damages for possession 
under, 13.19 
Quiet title, definition, 36.09 


COMBINED CAUSES 
Negligence (this index) 
Proximate cause, 33.01 


COMMERCIAL CODE 


Uniform Commercial Code (this 
index) 


COMMERCIAL MOTOR 
VEHICLES 


Damages, repairs and loss of use, 
11.37 


COMMON COUNTS 
Generally, 40.00 to 40.26 
Account 
generally, 40.00 to 40.02 
damages for merchandise sold, 
40.02 
definition, 40.00 
general measure for damages, 
40.01 
Account stated 
generally, 40.05 to 40.08 
damages, 40.08 
definition, 40.05 
elements, 40.05 
express promise to pay, 40.06 
implied promise to pay, 40.07 
Damages 
account stated, 40.08 
express contract, performance 
by plaintiff, 40.22, 40.26 
general measure, 40.01 
merchandise sold, 40.02 
money had and received, 40.13 
money lent, 40.15 
money paid, 40.17 
work and labor, 40.20 
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COMMON COUNTS—Cont’d 
Employment. Work and labor, 
below 
Express contract 
generally, 40.22 to 40.26 
abandonment, mutual consent, 
40.25 
acceptance of benefits, 40.23 
breach by defendant, 40.24 
damages, performance by 
plaintiff, 40.22, 40.26 
full performance by plaintiff, 
40.22 
mutual consent, abandonment, 
40.25 
partial performance by plaintiff, 
40.23, 40.24, 40.26 
rescission by defendant, 40.24 
Labor. Work and labor, below 
Money had and received, 40.12, 
40.13 
Money lent, 40.14, 40.15 
Money paid, 40.16, 40.17 
Work and labor 
generally, 40.18 to 40.20 
damages, 40.20 
elements, 40.18 
near relatives, 40.19 


COMPANIONSHIP 


Federal Employers’ Liability Act, 
damages in death cases for 
loss of companionship, 17.19 


COMPARABLE SALES 
Eminent domain, 14.22 


COMPETENCE 


Motor vehicles, contributory 
negligence of passenger, 
26.25 


COMPETITOR’S PRIVILEGE 
Contracts, defenses, 10.24 


CONCEALMENT 
Fraud (this index) 
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CONCURRENT CAUSES 
Negligence (this index) 
Proximate cause, 33.01 


CONDEMNATION 
Eminent Domain (this index) 


CONFIDENTIAL 
INFORMATION 


Business restrictive covenants, 
9.09 


CONFIDENTIAL 
RELATIONSHIP 
Will contests, fraud, 38.08 


CONSCIOUSNESS 
Motor vehicles, sudden loss by 
driver, 26.38 


CONSCIOUS PAIN AND 
SUFFERING 
Federal Employers’ Liability Act, 


damages in death cases, 
17.18 


CONSENT OR APPROVAL 
Medical Malpractice (this index) 
Trade Secrets (this index) 
Trespass, 31A.01 


CONSIDERATION 
Contracts, 10.04 


Damages, avoidance of release, 
11.49 


CONSORTIUM 
Damages, 11.23 


CONSPIRACY 
Generally, 43.00 to 43.02 
Definition, 43.00 
Evidence, 43.01, 43.02 
Profit of each defendant, 43.02 


CONSTRUCTION AND 
INTERPRETATION 
Contracts, generally, 10.49 
Insurance policy, ambiguous, test 
when construing, 20.05 


INDEX 


CONSTRUCTIVE NOTICE 
Premises liability, foreign object 
or substance on floor, 31.02 


CONSTRUCTIVE POSSESSION 
Quiet Title (this index) 


CONTINUOUS TRESPASS 
Damages, 31A.14 


CONTRACTS OR 
AGREEMENTS 
Generally, 1.33, 10.00 to 10.56 
Acceptance, 10.03 
Admitted contract, 10.14 
Breach, action for, 1.33, 10.13 
Business compulsion as defense, 
10.28 
Business restrictive covenants, 
formation, 9.00 
Common counts 
express contract 
generally, 40.22 to 40.26 
abandonment, mutual 
consent, 40.25 
acceptance of benefits, 40.23 
breach by defendant, 40.24 
damages, performance by 
plaintiff, 40.22, 40.26 
full performance by plaintiff, 
40.22 
mutual consent, abandon- 
ment, 40.25 
partial performance by 
plaintiff, 40.23, 40.24, 
40.26 
recission by defendant, 40.24 
Common Counts (this index) 
Competitor’s privilege defense, 
10.24 
Consideration, 10.04 
Construction and Interpretation 
(this index) 
Counterclaim, 10.14 
Damages 
general rule, 10.36 


CONTRACTS OR 


AGREEMENTS—Cont’d 
Damages—Cont’d 
interference with contract or 
business relationship, 
10.40 
mental anguish and suffering, 
10.38 
partial performance, 10.39 
prejudgment interest on dam- 
ages for breach, 10.37 
substantial performance, 10.35 
Defenses 
business compulsion, 10.28 
competitor’s privilege, 10.24 
duress, 10.27, 10.28 
economic duress, 10.28 
fraud, 10.25 
undue influence, 10.26 
Definitions 
partial performance, 10.19 
quantum meruit, 10.20 
Duress as defense, 10.27, 10.28 
Economic duress as defense, 10.28 
Elements of action for breach, 
10.13 
Elements of contract, 10.01 
Excuses for nonperformance, 
10.56 
Fair dealing and good faith, 10.47 
Fitness and habitability, breach of 
implied warranty of, 10.15 
Fraud as defense, 10.25 
Good or Bad Faith (this index) 
Implied contracts, 10.06 
Implied warranty of fitness and 
habitability, breach of, 10.15 
Insurance (this index) 
Interference with contract or busi- 
ness relationship 
action for interference, 10.16, 
10.17 
damages, 10.40 
Interpretation. Construction and 
Interpretation (this index) 
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CONTRACTS OR 
AGREEMENTS—Cont’d 
Justification defense, 10.23 
Leases. Landlord and Tenant 
(this index) 
Mental anguish and suffering, 
damages, 10.38 
Mutual assent, 10.05 
Nonperformance, excuses, 10.56 
Novation, 10.50 
Offer, 10.02 
Oral Contracts (this index) 
Partial performance 
damages, 10.39 
definitions, 10.19 
Prejudgment interest on damages 
for breach, 10.37 
Quantum meruit, definition, 10.20 
Quasi-contract, elements, 10.18 
Substantial performance 
generally, 10.29 
damages, 10.35 
Time for performance, 10.48 
Undue influence as defense, 10.26 
Verdicts, 37.12, 37.19 
Verdicts, non-unanimous verdicts 
by agreement, 37.02 
Warranty of fitness and habit- 
ability, breach of implied, 
10.15 


CONTRIBUTIONS 
Limited Partnerships (this index) 
Partnerships, 80.20 


CONTRIBUTORY 
NEGLIGENCE 
Generally, 30.00 to 30.08 
Assumption of risk, elements, 
30.03 
Children 


fourteen years of age and older, 
30.06 


seven and fourteen years of age, 
child between, 30.05 
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CONTRIBUTORY 
NEGLIGENCE—Cont’d 
Children—Cont’d 
seven years of age, child under, 
30.04 
Counterclaim and contributory 
negligence, 1.32 
Federal Employers’ Liability 
Act (this index) 
Intoxication, voluntary, 30.02 
Motor Vehicles (this index) 
Municipal corporations, 27.01 
Passengers, 30.08 
Per se contributory negligence, 
30.07 
Products liability, 32.13 
Subsequent contributory 
negligence, 30.01 
Voluntary intoxication, 30.02 


CONVERSION 
Generally, 39.00 to 39.05 
Abandonment as defense, 39.02 
Compensatory damages, 39.03 
Damages 
compensatory damages, 39.03 
mitigation of damages, return of 
property, 39.05 
punitive damages, 39.04 
Defense 
abandonment, 39.02 
gift, 39.01 
Gift as defense, 39.01 
Mitigation of damages, return of 
property, 39.05 
Punitive damages, 39.04 


Return of property, mitigation of 
damages, 39.05 


CONVICTION OF CRIME 
Impeachment of witnesses, 15.10 


CORPORATIONS 


Defamation, corporate responsibil- 
ity, 23.04 


INDEX 


CORPORATIONS—Cont’d 
Federal Employers’ Liability Act, 
corporation can only act 
through agents, 17.11 


COUNSEL 
Attorneys (this index) 


COUNTERCLAIMS 
Burden of proof, 8.05 
Contracts, 10.14 
Contributory negligence, 1.32 


COUNTEROFFERS 
Insurance, 20.03 


CREDIBILITY 
Evidence and witnesses, 15.02 


CREDITORS 
Fraud (this index) 


CRIMES AND OFFENSES 

Felonies (this index) 

Malicious Prosecution (this 
index) 

Premises liability, harm caused 
when trespasser is commit- 
ting crime involving moral 
turpitude, 31.08 


CROPS 
Trespass, damages, 31A.19 


CROSSINGS 
Railroads (this index) 


CURVES 
Railroads, speed of trains, 34.04 


DAMAGES 
Generally, 11.1 to 11.50 
Aggravation of pre-existing condi- 
tion, 11.13 
Automobiles. Motor vehicles, 
below 
Avoidance. Releases, below 
Burden of proof 
mitigation of damages, 11.41 
payment and receipt, 11.46 


DAMAGES—Cont’d 
Burden of proof—Cont’d 
release, 11.43 
Business restrictive covenants, 
9.13 to 9.17 
Children 
medical expenses, 11.24 
nursing services of parent, 11.25 
services, loss of 
permanent disability of minor 
child, 11.27 
temporary disability of minor 
child, 11.26 
Commercial motor vehicle, repairs 
and loss of use, 11.37 
Common counts 
account stated, 40.08 
express contract, performance 
by plaintiff, 40.22, 40.26 
general measure, 40.01 
merchandise sold, 40.02 
money had and received, 40.13 
money lent, 40.15 
money paid, 40.17 
work and labor, 40.20 
Common Counts (this index) 
Compensatory damages, 11.01 
Consideration, avoidance of 
release, 11.49 
Consortium, 11.23 
Contracts (this index) 
Conversion (this index) 
Death and death actions 
generally, 11.28 
Federal Employers’ Liability 
Act (this index) 
personal injuries, combined 
damages, 11.50 
Defamation (this index) 
Definitions 
mitigation of damages, 11.41 
release, 11.43 
Detinue (this index) 


Duress, avoidance of release, 
11.48 


Index-9 


DAMAGES—Cont’d 


Earnings, loss of, 11.16, 11.17 

Ejectment (this index) 

Eminent Domain (this index) 

Federal Employers’ Liability 
Act (this index) 

Forcible Entry and Detainer 
(this index) 

Fraud, avoidance of release, 11.47 
Future earnings or future earning 
capacity, loss of, 11.17 

Libel. Defamation (this index) 
Medical expenses 
generally, 11.15 
spouse or child, expenses for, 
11.24 
Mental anguish, 11.10, 11.11 
Mitigation of Damages (this 
index) 
Mortality tables, 11.29 
Motor Vehicles (this index) 
Nominal Damages (this index) 
Nonparties, punitive damages for 
harm to, 11.04 
Nursing services of parent for 
child, 11.25 
Payment, 11.46 
Permanent disability of minor 
child, loss of services, 11.27 
Permanent injury or disfigurement, 
11.12, 11.27 | 
Personal injuries 
aggravation of pre-existing 
condition, 11.13 
future earnings or future earning 
capacity, loss of, 11.17 
future income loss, 11.17, 11.18 
loss of earnings, 11.16, 11.17, 
11.18 : 
medical expenses, 11.15 
mental anguish, 11.10, 11.11 
permanent injury or disfigure- 
ment, 11.12 
physical pain and mental 
anguish, 11.10, 11.11 
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DAMAGES—Cont’d 
Personal injuries—Cont’d 
pre-existing condition, aggrava- 
tion of, 11.13 
subsequent injury or disease 
caused by original injury, 
11.14 
types of damages, 11.09 
wrongful death, combined dam- 
ages, 11.50 
zone of danger, mental anguish, 
11.11 
Personal injuries, other than, 11.22 
Personal property 
generally, 11.34 
repair cost, 11.35 
Physical pain and mental anguish, 
11.10, 11.11 
Pre-existing condition, aggrava- 
tion of, 11.13 
Privacy/ Publicity (this index) 
Profits, loss by new or 
unestablished business, 11.40 
Pro tanto release, effect of, 11.44 
Punitive Damages (this index) 
Real property, direct compensa- 
tory damages, 11.39 
Receipt of payment, 11.46 
Releases 
avoidance 
consideration, failure of, 
11.49 
duress, 11.48 
fraud, 11.47 
consideration, failure of, 11.49 
definition, effect and burden of 
proof, 11.43 
duress, 11.48 
fraud, 11.47 
pro tanto release, effect of, 
11.44 
specific release, 11.45 
Repairs 
commercial motor vehicle, 
11.37 


INDEX 


DAMAGES—Cont’d 
Repairs—Cont’d 
personal property, 11.35 
Services, loss of. Children, above 
Slander. Defamation (this index) 
Special Damages (this index) 
Specific release, 11.45 


Spouse, medical expenses for, 
11.24 

Subsequent injury or disease 
caused by original injury, 
11.14 

Temporary disability of minor 
child, loss of services, 11.26 

Trade Secrets (this index) 

Trespass (this index) 

Unlawful Detainer (this index) 

Use and Occupation (this index) 

Vicarious liability of principal for 
punitive damages, 11.42 

Wrongful death. Death and death 
actions, above 


Zone of danger, mental anguish, 
11.11 


DANGEROUS ANIMALS 
Animals (this index) 


DANGEROUS 
INSTRUMENTALITIES 


Premises Liability (this index) 


DATE 
Time and Date (this index) 


DEADLOCKED JURY 
Generally, 1.23 


DEATH AND DEATH ACTIONS 
Animals, killing vicious animal, 
justification, 4.05 
Banks and Banking (this index) 
Damages (this index) 


Federal Employers’ Liability 
Act (this index) 


Insurance (this index) 


DEATH AND DEATH ACTIONS 
—Cont’d 
Verdicts, claim combined with 


claims for injuries sustained 
prior to death, 37.20 


DEATH CERTIFICATE 


Insurance, prima facie evidence, 
20.27 


DECEIT 
Fraud (this index) 


DEFAMATION 
Generally, 23.00 to 23.18 
Absolute privilege, 23.05 
Actual damages—retraction 
within ten days of publica- 
tion, 23.14 
Compensatory damages 
actual harm (libel/slander per 
se), 23.10 
presumed (libel/slander per se), 
23.11 
Corporate responsibility, 23.04 
Elements 
defamation, 23.01 
libel per quad and slander per 
quod, 23.02 
Fault, 23.03 
Limited purpose public figure, 
23.03 
Mitigation, 23.13 
Nominal damages— libel per se or 
slander per se, 23.12 
Pretrial introduction, 23.00 
Private person/ public concern, 
23.03, 23.18 
Privilege 
absolute privilege, 23.05 
qualified privilege, 23.06 
Public official or public figure, 
generally, 23.03 
Punitive damages 
private person and private 
concern 
libel, 23.17 © 


Index-11 


DEFAMATION—Cont’d 


Punitive damages—Cont’d 
private person and private 
concern—Cont’d 
slander, 23.15 
private person/ public concern 
or public figure, libel, 
23.18 
public figure, limited purpose 
public figure or public 
official, slander, 23.16 
Qualified privilege, 23.06 
Retraction, 23.13, 23.14 
Truth—affirmative defense, 23.07 


DEFENSES 


Affirmative Defenses (this index) 
Contracts (this index) 
Conversion (this index) 

Fraud (this index) 

Insurance (this index) 

Products Liability (this index) 
Trade Secrets (this index) 
Trespass (this index) 


DEFINITIONS 


Accident, 20.30 

Accord and satisfaction, 2.00 
Account, 40.00 

Account stated, 40.05 

Adverse possession, 36.07 
Bailments (this index) 

Color of title, 36.09 

Common Carriers (this index) 
Common Counts (this index) 
Conspiracy, 43.00 
Constructive possession, 36.05 
Contracts (this index) 
Damages (this index) 
Deposition, 15.03 

Descent cast, 36.10 

Eminent Domain (this index) 
Expert witnesses, 15.06 
Express warranty, 32.19 
Gratuitous bailment, 7.01 
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DEFINITIONS—Cont’d 


Hire, bailment for, 7.03 

Insurance (this index) 

Interrogatories, 15.04 

Invitees, 31.01 

Limited partnerships, 80.50 

Lucrative bailment, 7.02 

Mitigation of damages, 11.41 

Negligence, 28.01 

Negligent design, manufacture or 
sale, 32.16 

Nuisance, 31A.25 

Partial performance, 10.19 

Partnerships, 80.01 

Peaceable possession, 36.03 

Possession wrongfully withheld, 
36.52 

Premises Liability (this index) 

Prescription, 36.08 

Products Liability (this index) 

Proximate cause, 33.00 

Quantum meruit, 10.20 

Quiet Title (this index) 

Release, 11.43 

Suicide, 20.23 

Trade Secrets (this index) 

Trespass (this index) 

Unlawful detainer, termination of 
possessory interest, 36.27 

Use and occupation, 36.70 

Wantonness, 29.00 


DELIVERY 


Insurance, delivery of policy, 
20.07 


DEMAND 


Possession wrongfully withheld, 
36.57 

Unlawful detainer, delivery of 
possession, 36.34 


DEPOSITIONS 


Generally, 15.03 


INDEX 


DESCENT CAST 
Quiet title, definition, 36.10 


DESIGN DEFECT 
Products Liability (this index) 


DETAINER 
Forcible Entry and Detainer 
(this index) 
Unlawful Detainer (this index) 


DETINUE 
Generally, 12.00 to 12.06 
Assessment of alternate value on 
verdict for plaintiff 
multiple articles in possession 
of defendant, 12.04 
one article in possession of 
defendant, 12.02 
Damages 
defendant entitled to recover 
articles in possession of 
plaintiff, 12.05 
plaintiff entitled to recover 


article in possession of 
defendant, 12.03 


Mortgage, action by holder of, 
12.06 
Plea of general issue, 12.01 
Security interest, action by holder 
of, 12.06 
Vendor, action by, 12.06 
Verdicts 
defendant in possession of prop- 
erty, 37.14 
plaintiff in possession of prop- 
erty, 37.13 


DEVIATION FROM 
AUTHORITY 


Agency and vicarious liability, 
3.07 


DEVIATION FROM 
INSTRUCTIONS 


Agency and vicarious liability, 
3.05 


DISCHARGE OF JURY 
Generally, 1.28 


DISCLAIMERS 
Ejectment, 13.02 


DISCOVERY 
Depositions, 15.03 
Interrogatories (this index) 
Uniform Commercial Code, 
discovery and report of unau- 
thorized signature or altera- 
tion, 50.04 
DISEASE 
Insurance, loss caused by disease, 
20.35 


DISHONESTY 
Impeachment of witnesses, 15.10 


DISMISSAL 
Malicious prosecution, 24.03 


DISSOCIATION 
Limited Partnerships (this index) 
Partnerships, 80.07 


DISSOLUTION 


Business, restrictive covenant, 
9.06 


Limited partnerships, 80.62 
Partnerships (this index) 


DISTRIBUTIONS 


Limited partnerships, rights of 
partners, 80.56 


DOGS 
Animals (this index) 


DOUBLE ANNUAL RENT 
Forcible entry and detainer, 36.38 
Unlawful detainer, 36.38 


DOUBLE VALUE 


Use and occupation, damages, 
36.78 
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DRAINAGE OR DIVERSION OF 
GROUNDWATER 
Trespass, nuisance, 31A.29 


DRAINAGE SYSTEM 
Municipal corporations, negligent 
construction or maintenance, 
27.02 


DRAM SHOP ACTS 
Generally, 36.90 to 36.93, 45.01 
Burden of proof 
generally, 36.93 
minors, furnishing alcohol to, 
36.91 
Minors, furnishing alcohol to 
burden of proof, 36.91 
right of action, 36.90 
Right of action, 36.90, 36.92 


DRUGS 
Workers’ compensation, impair- 
ment of employee, 41.07 


DURESS 
Contracts, defenses, 10.27, 10.28 


Damages, avoidance of release, 
11.48 


EARNINGS 
Damages, loss of earnings, 11.16, 
11.17 


ECONOMIC DURESS 
Contracts, defenses, 10.28 


EJECTMENT 
Generally, 13.00 to 13.21 
Adverse possession 
generally, 13.08 


suggestion of adverse posses- 
sion, 37.16 

suggestion of adverse posses- 
sion for three years, 13.03 

verdict, 37.16 


Boundary line dispute, suggestion 
of, 13.04 


Burden of proof, 13.01 
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EJECTMENT—Cont’d 
Color of title, damages for posses- 
sion under, 13.19 
Cotenant, action against, 13.07 
Damages 
generally, 13.14 to 13.21 
color of title, possession under, 
13.19 
limitation of damages for rents, 
13.19 
mesne profits, 13.15 
multiple defendants, 13.21 
permanent improvements, 13.16 
punitive damages, 13.18 
tenant, 13.20 
waste, 13.17 
Disclaimer, 13.02 
Elements, 13.01 
Foreclosure, ejectment after 
nonjudicial foreclosure with 
affirmative defenses, 13.06 
Limitation of damages for rents, 
13.19 
Mesne profits, damages, 13.15 
Mortgagee, action against 
mortgagor, 13.05 
Multiple defendants, damages, 
13.21 
Permanent improvements, dam- 
ages, 13.16 
Prescription, 13.09 
Punitive damages, 13.18 
Statutory ejectment, generally, 
13.00 et seq. 
Tenants 
cotenant, action against, 13.07 
damages, 13.20 
Verdicts 
adverse possession, suggestion 
of, 37.16 
verdict form, 37.15 
Waste, damages, 13.17 


EMERGENCIES 
Medical malpractice, consent, 
25.09 


INDEX 


EMERGENCIES—Cont’d 
Sudden Emergency (this index) 


EMINENT DOMAIN 
Generally, 14.00 to 14.25 
Change in zoning, 14.06 
Comparable sales, 14.22 
Damages 

partial taking, 14.08 
total taking, 14.07 
Date of valuation, 14.02 
Definitions 
fair market value, 14.03 
just compensation, 14.01 
Evidence. Witnesses, below 
Expert witnesses, 14.20 
Fair market value, 14.03 
Highest and best use, 14.04 
Highways, 14.09 
Interest, 14.25 
Inverse condemnation 
generally, 14.13 
nuisance, 14.14 
Just compensation, 14.01 
Knowledge of project, 14.23 
Landlocked land, access to, 14.12 
Limited access, 14.11 
Loss of access, 14.11 


Nuisance, inverse condemnation, 
14.14 


Partial taking, 14.08, 14.09 
Prohibited use, 14.05, 14.06 
Right-of-ways, 14.09, 14.12 
Roads, 14.09 
Single tract, 14.10 
Unity of use test, 14.10 
Value 
date of valuation, 14.02 
fair market value, 14.03 
increase or loss of value, 14.23 
Verdicts, 37.18 
Visit, site visit, 14.24 
Witnesses 
expert, 14.20 


EMINENT DOMAIN—Cont’d 
Witnesses—Cont’d 
lay opinion, 14.21 
Zoning, 14.05, 14.06 


EMOTIONAL DISTRESS 


Trespass, damages for nuisance, 
31A.28 


EMPLOYMENT 
Agency and Vicarious Liability 
(this index) 
Common Counts (this index) 
Delegation of employer duty to 
supervisory personnel, 42.02 


Federal Employers’ Liability 
Act (this index) 
Liability of employer 
generally, 42.01 
Agency and Vicarious 
Liability (this index) 
delegation of duty to 
supervisory personnel, 


Motor vehicles, driving of 
employer’s vehicle, 26.16 


Trespass, liability of landowner 
for injury to contractor’s 
employee, 31A.35 

Vicarious liability. Agency and 
Vicarious Liability (this 
index) 

Workers’ Compensation (this 
index) 


ENHANCED OBLIGATION, 
BREACH OF 


Insurance, 20.46 


ENTRUSTMENT 


Negligent Entrustment (this 
index) 


ENTRY AND DETAINER 


Forcible Entry and Detainer 
(this index) 
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EQUITABLE ESTOPPEL 


Generally, 51.01 


ESTOPPEL 


Waiver and Estoppel (this index) 


EVIDENCE AND WITNESSES 


Generally, 15.00 to 15.32 
Burden of going forward, shifting, 
15.31 
Burden of Proof (this index) 
Circumstantial evidence, 15.00 
Conspiracy, 43.01, 43.02 
Conviction of crime, impeach- 
ment, 15.10 
Credibility, 15.02 
Definitions 
deposition, 15.03 
expert witnesses, 15.06 
interrogatories, 15.04 
Depositions, 15.03 
Direct evidence, 15.00 
Dishonesty, impeachment, 15.10 
Expert witnesses 
eminent domain, 14.20 
hypothetical questions, 15.07 
weight of testimony, 15.06 
Foreign language interpreter, oath, 
15.20 
Hypothetical questions, expert 
witnesses, 15.07 
Impeachment, 15.10 
Inferences (this index) 
Insurance (this index) 
Interest of witness, 1.07 
Interpreters 
duty and function, 15.21 
oath to interpreters, below 
Interrogatories, 15.04 
Judicial notice, 15.15 
Lay witness opinion, weight, 
15.05 
Learned treatises, 15.16 
Limited party evidence, 15.09 
Limited purpose evidence, 15.08 
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EVIDENCE AND WITNESSES 


—Cont’d 
Medical Malpractice (this index) 
Negligence, violation of municipal 
traffic ordinance or rule of 


road as prima facie evidence 
of, 26.22 
Oath to interpreters 
foreign language interpreter, 
15.20 
speech/hearing impaired 
interpreter, 15.19 
Objections, rulings on, 1.08 
Periodicals and pamphlets, 15.16 
Perjury, 15.14 
Presumptions (this index) 
Prima Facie Evidence (this 
index) 
Privileges 
non-parties, 15.18 
parties, 15.17 
Rulings on evidence, 1.08 
Speech/hearing impaired 
interpreter, oath, 15.19 
Spoliation of evidence 
by defendant, 15.12 
by plaintiff, 15.11 
tort claim, 15.13 
Taking of evidence, 1.06 
Torts, spoliation of evidence, 
15.13 
Weight of evidence 
expert witness, 15.06 
lay witness opinion, 15.05 
Willful false testimony, 15.14 
Writing, 15.22 


EXCLUSIVE DEALING 


AGREEMENT 


Business restrictive covenants, 
9.02 


EXCUSES 


Contracts, nonperformance, 10.56 
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EXECUTION OF 
INSTRUMENTS 
Will contests, 38.02 


EXEMPLARY DAMAGES 
Punitive Damages (this index) 


EXPERT WITNESSES 


Evidence and Witnesses (this 
index) 


EXPLOSIVES 


Trespass, abnormally dangerous 
activity, 31A.05 


EXTENDED 
MANUFACTURERS’ 
LIABILITY DOCTRINE 

Products Liability (this index) 


FAIR DEALING 
Contracts, 10.47 


FAIR MARKET VALUE 
Eminent domain, 14.03 


FAIR USE 


Alabama Right of Publicity Act, 
35.12 


FALSE IMPRISONMENT 
Generally, 16.00, 16.01 
Elements, 16.00 


Merchants protection statute, 
16.01 


FALSE LIGHT 
Invasion of privacy, 35.03 


FALSE STATEMENTS 
Fraud (this index) 


Limited partnerships, reliance on, 
80.54 


FEDERAL EMPLOYERS’ 
LIABILITY ACT 
Generally, 17.00 to 17.21 


Affection, damages in death cases 
for loss of, 17.19 


FEDERAL EMPLOYERS’ 
LIABILITY ACT—Cont’d 
Agents, corporation can only act 
through, 17.11 
Appliances, duty of defendant 
regarding, 17.07 
Assumption of risk, 17.10 
Boiler inspection statute, contribu- 
tory negligence, 17.09 
Children, damages, 17.16, 17.17 
Companionship, damages in death 
cases for loss of, 17.19 
Conscious pain and suffering, 
damages in death cases, 
17.18 
Contributory negligence 
generally, 17.06 
amount of recovery diminished, 
17.05, 17.09 
boiler inspection statute, viola- 
tion of, 17.09 
Federal Safety Appliance Act, 
17.04, 17.09 
Corporation can only act through 
agents, 17.11 
Damages 
generally, 17.13 
children’s damages for loss of 
care, attention, instruction, 
training, advice and 
parental guidance, 17.16 
children’s post-majority dam- 
ages, 17.17 
conscious pain and suffering, 
death cases, 17.18 
death cases 
children’s damages for loss 
of care, attention, 
instruction, training, 
advice and parental 
guidance, 17.16 
children’s post-majority dam- 
ages, 17.17 
conscious pain and suffering, 
17.18 
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FEDERAL EMPLOYERS’ 
LIABILITY ACT—Cont’d 
Damages—Cont’d 
death cases—Cont’d 
loss of love, affection and 
companionship, 17.19 
matters considered in 
computation of dam- 
ages, 17.15 
loss of love, affection and 
companionship, death 
cases, 17.19 
medical treatment and follow- 
ing advice of physicians, 
mitigation of damages, 
17.20 
mitigation of damages 
medical treatment and fol- 
lowing advice of physi- 
cians, 17.20 
return to work, 17.21 
punitive damages, 17.14 
return to work, mitigation of 
damages, 17.21 
Death cases. Damages, above 
Duty imposed by act, 17.00 
Duty of plaintiff, 17.08 
Elements of claim, 17.01 
Federal Safety Appliance Act 
contributory negligence, 17.04, 


liability based upon violation, 
17.03, 17.04 


Locomotive Inspection Act, 
violation of, 17.04 


Locomotive Inspection Act, viola- 
tion of, 17.04 


Love, damages in death cases for 
loss of, 17.19 


Machinery, duty of defendant 
regarding, 17.07 


Mitigation of damages. Damages, 
above 


Proximate cause, 17.12 
Punitive damages, 17.14 
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FEDERAL EMPLOYERS’ 
LIABILITY ACT—Cont’d 
Reasonably safe place to work, 
duty of defendant, 17.02 
Return to work, mitigation of 
damages, 17.21 
Safe place to work, duty of 
defendant, 17.02 
Tools, duty of defendant regard- 
ing, 17.07 


FEDERAL SAFETY APPLIANCE 
ACT 
Federal Employers’ Liability 
Act (this index) 


FELONIES 
Impeachment of witnesses, 15.10 


FIDUCIARIES 
As partnerships, 80.11 


FINAL ARGUMENTS 
Generally, 1.09 


FIRST SALE DOCTRINE 


Alabama Right of Publicity Act, 
35.13 


FITNESS AND HABITABILITY, 
IMPLIED WARRANTY 
Contracts, 10.15 


FITNESS FOR PARTICULAR 
PURPOSE, IMPLIED 
WARRANTY 

Products liability, 32.20 


FORCIBLE ENTRY AND 
DETAINER 
Generally, 36.22 to 36.24, 36.35 
to 36.39 
Burden of proof, 36.23, 36.24 
Damages 
generally, 36.36 to 36.39 


double annual rent and special 
damages, 36.38 


rent or detention, 36.37 
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FORCIBLE ENTRY AND 
DETAINER—Cont’d 
Damages—Cont’d 
value of rent pending appeal, 
36.39 
Double annual rent and special 
damages, 36.38 
Issues, 36.22 


Peaceable entry, burden of proof, 
36.24 

Rent or detention, damages, 36.37 

Special damages and double 
annual rent, 36.38 

Statute of limitations, 36.35 


Value of rent pending appeal, 
damages, 36.39 


FORECLOSURE 


Ejectment after nonjudicial fore- 
closure with affirmative 
defenses, 13.06 


FOREIGN LANGUAGE 
INTERPRETERS 


Oath, 15.20 


FOREIGN OBJECT OR 
SUBSTANCE 
Premises liability, constructive 
notice, 31.02 
Trespass, invasion, 31A.02 


FORGERY 


Uniform Commercial Code (this 
index) 


FRAUD 
Generally, 18.00 to 18.25 
Actual intent to defraud creditors, 
18.22 
Concealment 
generally, 18.05 
obligation to make known as 
jury issue, 18.06 
Contracts, defenses, 10.25 
Creditors. Fraudulent transfers, 
below 


FRAUD—Cont’d 
Damages, avoidance of release, 
11.47 
Deceit, generally, 18.04 
Defenses 
statute of limitations, 18.11 
transferee, 18.25 
Fraudulent transfers 
actual intent to defraud credi- 
tors, 18.22 
defenses, transferee, 18.25 
insolvency, 18.23 
present and future creditors, 
18.21 
present creditors, 18.20 
value, present value, 18.24 
Future acts, 18.12 
Important fact/promise, definition, 
18.08 
Insolvency, 18.23 
Insurance (this index) 
Intentional false statement, 18.01 


Medical malpractice, fraudulent 
concealment, 25.11 


Mistaken false statement, 18.03 


Motor vehicles, guest statute, 
26.35 


Opinions as statements of fact, 
18.09 

Present and future creditors, fraud- 
ulent transfers, 18.21 


Present creditors, fraudulent 
transfers, 18.20 

Present value, 18.24 

Promissory fraud, 18.07 

Reckless false statement, 18.02 

Reliance, 18.10 

Statute of limitations as defense, 
18.11 

Value, 18.24 

Will contests, 38.08 


FRAUDS, STATUTE OF 
Burden of proof, 8.03, 8.04 
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FRAUDULENT TRANSFERS 
Fraud (this index) 


FUTURE ACTS 
Fraud, 18.12 


FUTURE EARNINGS OR 
FUTURE EARNING 
CAPACITY 

Damages, 11.17 


GARNISHMENT 


Wrongful Garnishment (this 
index) 


GENERAL INSTRUCTIONS 
Generally, 1.00 to 1.33 
Agreement by jury, instruction 

when not possible, 1.23 
Contract, breach of, 1.33 
Contributory Negligence (this 

index) 
Counterclaim and contributory 

negligence, 1.32 
Cue from jury, jury not to take, 

1.25 


Deadlocked jury, 1.23 
Discharge of jury, 1.28 
Discussion of case by jury during 
trial, 1.11 
Duty 
judge and jury, 1.02 
jury, duty upon submission, 
1.10 
Final arguments of lawyers, 1.09 
General instruction before and 
during trial, 1.01 
Interest of witness, 1.07 
Introduction to requested written 
instructions, 1.21 
Investigations by jury, 1.12 


Judge and lawyers, statements by, 
1.04 


Jury is judge of facts, 1.03 


Lawyers and judge, statements by, 
1.04 
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GENERAL INSTRUCTIONS 
—Cont’d 

Liability insurance, curative 
instruction, 1.27 

Motor Vehicles (this index) 

Note-taking by jurors, 1.14 

Objections to evidence, rulings on, 
1.08 

Opening statements by lawyers, 
1.05 

Outside materials, reference by 
jurors to, 1.13 

Questioning of witnesses by 
jurors, 1.15 

Questions by jurors during 
deliberations, 1.22 

Requested written instructions, 
introduction to, 1.21 

Scene, visit by jury to, 1.26 

Submission of case, duty of jury 
upon, 1.10 

Sympathy, 1.24 

Taking of evidence, 1.06 

View by jury, 1.26 

Wanton-willful claim, motor vehi- 
cle collisions, general denial, 
1.30 

Witness, interest of, 1.07 


GIFT 
Conversion, defenses, 39.01 


GOD, ACT OF 
Negligence, 28.14 


GOOD OR BAD FAITH 
Contracts, 10.47 
Insurance (this index) 


GOOD SAMARITAN RULE 
Negligence, 28.12 


GOODWILL 


Business restrictive covenants, 
9.03 


GRATUITOUS BAILMENTS 
Bailments (this index) 
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GROUNDWATER 


Trespass, drainage or diversion as 
nuisance, 31A.29 


GROWING CROPS 
Trespass, damages, 31A.19 


GUARANTEE OF CURE 


Medical malpractice, duty of doc- 
tor to patient, 25.08 


GUEST STATUTE 
Motor Vehicles (this index) 


HEARING IMPAIRED 
INTERPRETERS 
Oath, 15.19 


HIDDEN DANGER 


Premises liability, open and obvi- 
ous defense, 31.04 


HIGHEST AND BEST USE 
Eminent domain, 14.04 


HIGHWAYS 
Eminent domain, 14.09 


HIRE, BAILMENTS FOR 
Bailments (this index) 


HIT-AND-RUN 
Uninsured motorists, 20.54 


HOSPITALS 
Medical Malpractice (this index) 


HUSBAND AND WIFE 
Damages, medical expenses, 11.24 


HYPOTHETICAL QUESTIONS 
Expert witnesses, 15.07 


IMMUNITY 
Premises liability, immunity of 
landowner or agent, 31.08A 


IMPEACHMENT 
Evidence and witnesses, 15.10 


IMPLIED CONSENT 
Medical malpractice, 25.12 


IMPLIED CONTRACTS 
Generally, 10.06 


IMPLIED WARRANTIES 
Fitness and habitability, contracts, 
10.15 
Fitness for particular purpose, 
products liability, 32.20 


Merchantability, products liability, 
32.21 


IMPROVEMENTS 
Ejectment, damages permanent 
improvements, 13.16 


IMPUTED NEGLIGENCE 
Motor vehicles, imputation of 
driver’s negligence to pas- 
senger, 26.12, 26.26 
Parent’s negligence, imputation to 
child, 28.05 


IMPUTED WANTONNESS 


Motor vehicles, imputation of 
driver’s wantonness to pas- 
senger, 26.13 


INDEPENDENT 
CONTRACTORS 
Agency and Vicarious Liability 
(this index) 
INFANTS 
Children and Minors (this index) 


INFERENCES 
Generally, 15.01 


Insurance, inference of actual 
knowledge, bad faith, 20.38 


INFORMED CONSENT 
Medical malpractice, 25.10 


INSANITY 


Will contests, burden of proof, 
38.05 


INSOLVENCY 
Fraudulent transfers, 18.23 
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INSPECTION OF RECORDS 
Limited partnerships, right of 
partners, 80.51 


INSURANCE 
Generally, 20.00 to 20.55 
Accident 


aggressor, insured as, accidental 
death policy, 20.33 

assault, insured participating in, 
20.34 

burden of proof, 20.29 

definitions, 20.30 

disease, loss caused by, 20.35 

intentional act, generally, 20.36 

violation of law, 20.31 

voluntary act of insured, 20.32 


Advice of counsel, reliance on, 
bad faith, 20.44 


Affirmative defenses 
arson by insured, 20.47 
misrepresentations, below 


omissions or incorrect answers 
in application, 20.20 


suicide, 20.25 
Agency, 20.08 


Aggressor, insured as, accidental 
death policy, 20.33 


Ambiguous insurance policy, test 
when construing, 20.05 


Answers in an application, basis 
for policy, 20.19 
Applications 
answers in an application, basis 
for policy, 20.19 
misrepresentations, omissions, 
or incorrect answers in 
application, 20.20 
offer for an insurance contract, 
application as, 20.02 
Arson by insured, affirmative 
defense, 20.47 
Assault, insured participating in, 
20.34 
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INSURANCE—Cont’d 
Bad faith 
advice of counsel, reliance on, 
20.44 
elements, 20.37 
evidence considered, 20.43 
inference of actual knowledge, 
20.38 
Binding receipt, 20.09, 20.10 
Breach of enhanced obligation, 
20.46 
Breach of insurance contracts, 
20.17, 20.18 
Burden of proof, accident, 20.29 
Conditional receipt, 20.09, 20.10 
Conditions of policy, 20.06 
Construing ambiguous insurance 
policy, 20.05 
Counteroffer, 20.03 
Death certificate, prima facie evi- 
dence, 20.27 
Defenses 
affirmative defenses, above 
breach of enhanced obligation, 
defense under reservation 
of rights, 20.46 
Definitions 
accident, 20.30 
suicide, 20.23 
Delivery of policy, 20.07 
Disease, loss caused by, 20.35 
Effective date of binding or 
conditional receipt, 20.10 
Elements of an insurance contract, 
generally, 20.01 
Enhanced obligation, breach of, 
20.46 
Evidence 
bad faith, 20.43 
burden of proof, accident, 20.29 
death certificate, prima facie 
evidence, 20.27 
inference of actual knowledge, 
bad faith, 20.38 
presumptions, suicide, 20.24 
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INSURANCE—Cont’d 

Fraud. Misrepresentations, above 

Hit-and-run, uninsured motorists, 
20.54 

Incorrect answers in application, 
20.20 

Inference of actual knowledge, 
bad faith, 20.38 

Intentional act, accident policy, 
20.36 

Liability insurance, curative 
instruction, 1.27 

Materially different policy, 20.04 

Misrepresentations 


after loss, misrepresentations by 
insured, 20.21, 20.22 
application, answers in, 20.20 
Motive, suicide, 20.26 
Negligent failure to obtain insur- 
ance, 20.28 
Negligent failure to settle, 20.45 
Omissions in application, 20.20 
Oral insurance contracts, 20.16 
Phantom vehicle, uninsured 
motorists, 20.54 
Presumptions, suicide, 20.24 
Prima facie evidence, death certif- 
icate, 20.27 
Settlement, negligent failure to 
settle, 20.45 
Suicide 
affirmative defense, 20.25 
definition, 20.23 
motive, 20.26 
presumptions, 20.24 


Temporary insurance contract, 
breach of, 20.18 


Test when construing ambiguous 
insurance policy, 20.05 


Underinsured motorists 


cross-claims and third party 
claims, 20.55 


elements, 20.52, 20.53 
parties, 20.52, 20.53 


INSURANCE—Cont’d 
Uninsured motorists 
cross-claims and third party 
claims, 20.55 
elements, 20.50, 20.51 
hit-and-run, 20.54 
parties, 20.51 
phantom vehicle, 20.54 
Value of property, misrepresenta- 
tion by insured after loss, 
20.22 
Violation of law, accident policy, 
20.31 
Voluntary act of insured, accident 
policy, 20.32 
Workers’ Compensation (this 
index) 


INTENT 
Fraud, 18.01 


INTENTIONAL ACTS 
Insurance, accident policy, 20.36 


INTENTIONAL INFLICTION OF 
EMOTIONAL DISTRESS 


Wantonness, outrage, 29.03 


INTEREST OF WITNESS 
Generally, 1.07 


INTEREST ON MONEY 


Contracts, damages for breach, 
10.37 


Eminent domain, 14.25 


INTERFERENCE WITH 
CONTRACT OR BUSINESS 
RELATIONSHIP 


Contracts (this index) 


INTERPRETATION 


Construction and Interpretation 
(this index) 


INTERPRETERS 


Evidence and Witnesses (this 
index) 
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INTERROGATORIES 
Generally, 15.04 
Verdicts (this index) 


INTERVENING CAUSES 
Proximate cause, 33.02 


INTOXICATION AND 
INTOXICATING LIQUORS 
Generally, 45.00 to 45.02 
Civil Damages Act, 45.00 
Contributory negligence, 30.02 
Dram Shop Acts (this index) 


Minors, selling, etc., a controlled 
substance to, 45.02 


Negligence, 28.09 
Workers’ Compensation (this 
index) 
INVERSE CONDEMNATION 
Eminent Domain (this index) 


INVESTIGATIONS BY JURY 
Generally, 1.12 


INVITEES 
Premises Liability (this index) 
Railroad crossings, 34.05 


JOB SKILLS 


Business restrictive covenants, 
9.11 


JOINT AND SEVERAL 
LIABILITY 


Partnerships, 80.12 


JOINT VENTURE 


Agency and vicarious liability, 
definition and rule of liability, 
3.09 


JUDICIAL NOTICE 
Generally, 15.15 


JUST COMPENSATION 
Eminent domain, definition, 14.01 
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JUSTIFICATION 
Animals, killing vicious animal, 
4.05 
Assault and battery, 5.03 
Contracts, defenses, 10.23 


LANDLOCKED LAND 
Eminent domain, 14.12 


LANDLORD AND TENANT 
Animals, landlord’s duty, vicious 
dog, 4.04 
Ejectment (this index) 


LANDOWNERS PROTECTION 
ACT 
Premises liability, 31.13 


LATERAL SUPPORT 
Trespass (this index) 


LAWYERS 
Attorneys (this index) 


LEARNED TREATISES 
Evidence and witnesses, 15.16 


LEASES 
Landlord and Tenant (this index) 


LEGAL MALPRACTICE 
Attorney Malpractice (this 
index) 


LIABILITY INSURANCE 
Curative instruction, 1.27 


LIBEL 
Defamation (this index) 


LICENSEES 
Premises Liability (this index) 


LIMITATION OF ACTIONS 
Statutes of Limitation (this 
index) 


LIMITED PARTNERSHIPS 


Generally, 80.50 to 80.62 


Admission of general and limited 
partners, 80.53 
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LIMITED PARTNERSHIPS 
—Cont’d 
Contributions 
generally, 80.59 
rights of partners, 80.56 
Definition, 80.50 
Dissociation 
general partner, 80.57 
limited partners, 80.58 
Dissolution, 80.62 
Distributions, rights of partners, 
80.56 
False statements in records, reli- 
ance on, 80.54 
General partners 
admission, 80.53 
dissociation, 80.57 
Inspection of records, right of 
partners to, 80.51 
Interests in partnership 
nature, 80.60 
transfer, 80.61 
Name, 80.50 
Reliance on false statements in 
records, 80.54 
Termination statement, 80.52 
Third parties, liability to, 80.55 
Transfer of interests in partner- 
ship, 80.61 


LIQUIDATED ORIGINAL 
DEMAND 


Accord and satisfaction, 2.02 


LIQUORS 


Intoxication and Intoxicating 
Liquors (this index) 


LIVESTOCK 
Motorists, livestock owner’s 
liability, 4.06 
LOCOMOTIVE INSPECTION 
ACT 


Federal Employers’ Liability Act, 
17.04 


LOOKOUT 
Motor Vehicles (this index) 


LOVE 


Federal Employers’ Liability Act, 
damages in death cases for 
loss of love, 17.19 


LUCRATIVE BAILMENTS 
Bailments (this index) 


MACHINERY 
Federal Employers’ Liability Act, 
duty of defendant, 17.07 


MALICE 
Malicious Prosecution (this 
index) 


MALICIOUS PROSECUTION 
Generally, 24.00 to 24.09 
Acquittal, 24.06, 24.08, 24.09 
Advice of counsel, reliance on, 

24.01 
Appeal, 24.05, 24.06, 24.08 
Dismissal, 24.03 
Grand jury “‘no-billed,”’ 24.04 
Nolle prosequi, 24.03, 24.05, 
24.07 
Presumption 
conviction, 24.08 
discharged at preliminary hear- 
ing, 24.04 
indictment, 24.07 
warrant, 24.05, 24.06, 24.09 
Reliance on advice of counsel, 
24.01 
Retrial, 24.08 
Settlement or compromise, 24.03 
Underlying civil case elements, 
24.00 
Underlying criminal prosecution 
elements, 24.02 


MALPRACTICE 


Attorney Malpractice (this 
index) 
Medical Malpractice (this index) 
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MARRIAGE 
Common law marriage, 69.01, 
69.02 


Definition, common law marriage, 


69.01 
Elements of common law mar- 
riage, 69.02 


MECHANICAL DEFECTS 
Motor vehicles, affirmative 
defense, 26.39 


MEDICAL EXPENSES 
Damages (this index) 


MEDICAL MALPRACTICE 
Generally, 25.00 to 25.16 
Abandonment, duty of doctor to 
patient, 25.06 

Alternative methods of treatment, 
duty of doctor to patient, 
25.07 

Burden of proof, substantial evi- 
dence, 25.05 


Consent 


emergency medical treatment, 
25.09 


fraudulent concealment, 25.11 
implied consent, 25.12 
informed consent, 25.10 
Defective instruments and equip- 
ment, duty of hospital, 25.13 
Duty of doctor to patient 
generally, 25.06 to 25.08 


abandonment or withdrawal, 
25.06 


alternative methods of treat- 
ment, 25.07 
guarantee of cure, 25.08 
Elements of proof, 25.00 


Emergency medical treatment, 
consent, 25.09 
Equipment, duty of hospital 
regarding defective, 25.13 
Evidence 
object left in patient, 25.16 
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MEDICAL MALPRACTICE 


—Cont’d 
Evidence—Cont’d 
standard of care, 25.04 
Fraudulent concealment, 25.11 
Guarantee of cure, duty of doctor 
to patient, 25.08 
Hospitals 
privileges of health care 
provider, liability for 
granting or continuing, 
25.14 
standard of care, 25.02 
Implied consent, 25.12 
Informed consent, 25.10 
Instruments, duty of hospital 
regarding defective, 25.13 
Object left in patient, evidence, 
25.16 
Privileges of health care provider, 
liability of hospital for grant- 
ing or continuing, 25.14 
Standard of care 
generally, 25.01 to 25.04 
evidence, 25.04 
healthcare providers, 25.03 
hospitals, 25.02 
physicians, 25.01 
Substantial evidence, burden of 
proof, 25.05 
Treatment, definition, 25.15 
Withdrawal, duty of doctor to 
patient, 25.06 


MENTAL ANGUISH AND 


SUFFERING 
Contracts, damages, 10.38 
Damages, 11.10, 11.11 
Trespass, damages, 31A.16 


MENTAL CAPACITY 


Will Contests (this index) 


MERCHANTABILITY, IMPLIED 


WARRANTY 
Products liability, 32.21 
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MESNE PROFITS 
Ejectment, damages, 13.15 


MINORS 
Children and Minors (this index) 


MISREPRESENTATION 
Fraud (this index) 


MISTAKE 
Fraud, 18.03 


MISUSE OF PRODUCT 
Products liability, 32.14 


MITIGATION OF DAMAGES 
Assault and battery, 5.02 
Conversion, return of property, 

39.05 
Defamation, 23.13 


Definition and burden of proof, 
11.41 


Federal Employers’ Liability 
Act (this index) 


MONEY HAD AND RECEIVED 
Common Counts (this index) 


MONEY LENT 
Common Counts (this index) 


MONEY PAID 
Common Counts (this index) 


MONTHLY TENANCY 


Unlawful detainer, ten day notice, 
36.32 


MORTALITY TABLES 
Damages, 11.29 


MORTGAGES 
Detinue, action by holder of 
mortgage, 12.06 
Ejectment, action against 
mortgagor, 13.05 


MOTIVE 
Insurance, suicide, 20.26 


MOTOR VEHICLES 
Generally, 26.00 to 26.42 
Affirmative defense 
guest statute, 26.34 
imputation of driver’s 
negligence to passenger, 
26.26 
mechanical defect, 26.39 
sudden loss of consciousness of 
driver, 26.38 
Assumption others will obey law, 
26.08 
Blind pedestrians, duty of driver, 
26.02 
Children 
guest statute, child under 14 
years of age, 26.37 
young children, duty of driver, 


Commercial vehicle, repairs and 
loss of use, 11.37 
Consciousness of driver, sudden 
loss of, 26.38 
Contributory negligence 
generally, 1.31, 26.23 to 26.25 
lookout, passenger or guest fail- 
ure to keep, 26.24 
municipal traffic ordinance or 
rule of road, violation of, 
26.23 
negligent, reckless or 
incompetent driver, con- 
tributory negligence of 
passenger, 26.25 
passengers, 26.24, 30.08 
seat belt, failure to wear, 26.27 
Damages 
commercial vehicle, repairs and 
loss of use, 11.37 
personal vehicle, 11.36 
total loss, 11.38 
Duty of driver 
generally, 26.00 to 26.07 
blind pedestrians, 26.02 
guests, 26.06 
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MOTOR VEHICLES—Cont’d 


Duty of driver—Cont’d 
keeping lookout, 26.04 
paying passengers, 26.05 
trespassers, 26.07 
vision impaired, 26.01, 26.02 
young children, 26.03 
Employer’s vehicle, driving of, 
26.16 
Entrustment of motor vehicle, 
26.10, 26.11 
Guests, duty of driver, 26.06 
Guest statute 
generally, 26.34 to 26.37 
affirmative defense, 26.34 
child under 14 years of age, 
consent, 26.37 
misrepresentation, 26.35 
protest of guest, 26.36 
Imputation of driver’s negligence 
to passenger, 26.12, 26.26 
Imputation of driver’s wantonness 
to passenger, 26.13 
Incompetent driver, contributory 
negligence of passenger, 
26.25 
Livestock owner’s liability, 4.06 
Lookout, keeping of 
contributory negligence of pas- 
senger or guest, 26.24 
duty of driver, 26.04 
Mechanical defect, affirmative 
defense, 26.39 
Misrepresentation, guest statute, 
26.35 
Municipal traffic ordinance or rule 
of road, violation of 
contributory negligence, 26.23 
negligence per se, 26.21 
prima facie evidence of 
negligence, 26.22 
Negligent entrustment of motor 
vehicle, 26.10 


Ownership of vehicle, presump- 
tion, 26.14 
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MOTOR VEHICLES—Cont’d 
Paying passengers, duty of driver, 
26.05 
Per se negligence, violation of 


municipal traffic ordinance or 
rule of road, 26.21 


Police officers 
generally, 26.40 to 26.42 


negligent failure to end pursuit, 
26.41 


negligent pursuit, 26.40 


wanton failure to end pursuit, 
26.42 


Presence of owner in vehicle, 
presumptions, 26.15 


Presumptions 


entrustment of motor vehicle, 
26.11 


ownership of vehicle, 26.14 


presence of owner in vehicle, 
26.15 


Prima facie evidence of 
negligence, violation of 
municipal traffic ordinance or 
rule of road, 26.22 


Products liability, compliance with 
federal motor vehicle safety 
standards, 32.22 


Protest of guest, guest statute, 


Pursuit. Police officers, above 


Reckless driver, contributory 
negligence of passenger, 
26.25 


Seat belt, failure to wear, 26.27 


Simple negligence claim, general 
denial, 1.29 


Skidding, 26.28 
Sudden emergency, 26.09 


Sudden loss of consciousness of 
driver, affirmative defense, 
26.38 


Total loss, damages, 11.38 
Trespassers, duty of driver, 26.07 


INDEX 


MOTOR VEHICLES—Cont’d 
Uninsured and underinsured 
motorists. Insurance (this 
index) 
Vision impaired, duty of driver, 
26.01, 26.02 
Wantonness 


general denial of wanton-willful 
claim, 1.30 


police officer, failure to end 
pursuit, 26.42 


Young children, duty of driver, 
26.03 


MULTIPLE DEFENDANTS 
Ejectment, damages, 13.21 


Negligence, combined and concur- 
rent causes, 28.03 


Verdicts (this index) 


MUNICIPAL CORPORATIONS 
Generally, 27.00 to 27.02 
Contributory negligence, 27.01 
Drainage system, negligent 

construction or maintenance 
of, 27.02 
Motor Vehicles (this index) 
Public ways, negligent failure to 


maintain in reasonably safe 
condition, 27.00 


NAME 
Limited partnerships, 80.50 


NEGLIGENCE 
Generally, 28.00 to 28.17 
Animals, harm caused by danger- 
ous domestic animal, 4.02, 
4.03 
Assumption of Risk (this index) 
Assumption others will obey law, 
28.11 
Children 
generally, 28.05 to 28.08 
fourteen years of age and older, 
28.08 


NEGLIGENCE—Cont’d 
Children—Cont’d 
imputation of parent’s 
negligence to child, 28.05 
seven and fourteen years of age, 
child between, 28.07 
seven years of age, child under, 
28.06 
supervision of minors, assumed 
duty regarding, 28.13 
Combined and concurrent causes 
defendant with nonparty, 28.02 
multiple defendants, 28.03 
Contributory Negligence (this 
index) 
Definition, 28.01 
Elements of liability, 28.00 
Findings, one plaintiff one 
defendant, 28.17 
God, act of, 28.14 
Good Samaritan rule, 28.12 
Imputation of parent’s negligence 
to child, 28.05 
Imputed Negligence (this index) 
Insurance (this index) 
Intoxication, voluntary, 28.09 
Multiple defendants, combined 
and concurrent causes, 28.03 
Municipal Corporations (this 
index) 
Negligent Entrustment (this 
index) 
Products Liability (this index) 
Res ipsa loquitur, 28.16 
Simple negligence, generally, 
28.00 to 28.17 
Subsequent negligence, 28.04 
Sudden emergency, 28.10 
Supervision of minors, assumed 
duty regarding, 28.13 
Third party, negligent entrustment, 
28.15 


Voluntary intoxication, 28.09 
Volunteers, duty owed by, 28.12 
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NEGLIGENT ENTRUSTMENT 
Generally, 28.15 
Motor vehicles, 26.10 


NO-HIRE AGREEMENT 


Business restrictive covenants, 
9.01 


NOLLE PROSEQUI 


Malicious prosecution, 24.03, 
24.05, 24.07 


NOMINAL DAMAGES 
Generally, 11.02 
Invasion of privacy, 35.04 


Libel per se or slander per se, 
23.12 
Trespass, 31A.11 


NONCONFORMING USE 
Zoning, 60.06 to 60.08 


NOTE-TAKING BY JURORS 
Generally, 1.14 


NOTICE OR KNOWLEDGE 
Accord and satisfaction, 2.04 
Eminent domain, knowledge of 

project, 14.23 
Judicial notice, 15.15 
Notice to Quit (this index) 
Premises liability, constructive 
notice of foreign object or 
substance on floor, 31.02 
Workers’ compensation, notice of 
violation of safety rule, 41.01 


NOTICE TO QUIT 


Possession wrongfully withheld, 
36.56 


Unlawful detainer, definition, 
36.27 


NOVATION 
Contracts, 10.50 


NUISANCE 


Inverse condemnation, defenses, 
14.14 
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NUISANCE—Cont’d 
Trespass (this index) 


NURSING SERVICES 
Damages, services of parent for 
child, 11.25 


OATH 
Evidence and Witnesses (this 
index) 


OCCUPATION 
Use and Occupation (this index) 


OFFENSES 
Crimes and Offenses (this index) 


OFFERS 
Contracts, 10.02 
Insurance application is an offer 
for an insurance contract, 
20.02 
OMISSIONS 
Insurance applications, 20.20 


OPEN AND OBVIOUS DEFENSE 


Premises liability, hidden danger, 
31.04 


OPENING STATEMENTS 
Attorneys, 1.05 


OPINIONS 
Fraud, 18.09 
Lay witness opinion, weight, 
15.05 


ORAL CONTRACTS 
Generally, 10.07 
Insurance contracts, 20.16 


OUTRAGE 


Wantonness, intentional infliction 
of emotional distress, 29.03 


OUTSIDE MATERIALS 
Reference by jurors, 1.13 


OWNERSHIP 
Animals (this index) 


INDEX 


OWNERSHIP—Cont’d 
Motor vehicles, presumption, 
26.14 


PARTIAL PERFORMANCE 
Contracts (this index) 


PARTNERSHIPS 
Generally, 80.01 to 80.62 
Agents of partnership, partners as, 
0.10 


Assignment of interest in partner- 
ship, 80.05 
Continuation after termination of 
term, 80.03 
Contributions among partners, 
80.20 
Court-ordered dissolution, 80.16 
Creation - determination whether 
partnership exists, 80.02 
Definition, 80.01 
Determination whether partnership 
exists, $0.02 
Dissociation of partner, 80.07 
Dissolution 
authority of partner to bind after 
dissolution, 80.17 
causes, 80.15 
court-ordered dissolution, 80.16 
property of partnership, rights 
after winding up, 80.19 
winding up of partnership, 
80.18, 80.19 
Duties of partners, 80.09 
Fiduciary, partner as, 80.11 
Interests of partners 
generally, 80.04 
assignment of interest, 80.05 
Joint and several liability of 
partners, 80.12 
Limited Partnerships (this index) 
Pre-admission obligations of 
partnership, liability of 
partner for, 80.14 
Property of partnership 
generally, 80.06 


PARTNERSHIPS—Cont’d 
Property of partnership—Cont’d 
transfer of property, 80.08 
winding up, rights after, 80.19 
Purported partners, liability of, 
80.13 
Rights of partners, 80.04, 80.09 
Settlement of accounts, 80.20 
Termination of term, continuation 
after, 80.03 
Transfer of property of partner- 
ship, 80.08 
Winding up of partnership, 80.18, 
80.19 


PASSENGERS 
Common Carriers (this index) 
Contributory negligence, 30.08 


PAYMENT 
Damages, 11.46 


PEACEABLE ENTRY 


Forcible entry and detainer, 
burden of proof, 36.24 


PEACEABLE POSSESSION 
Quiet title, definition, 36.03 
PERIODICALS AND 


PAMPHLETS 
Evidence, 15.16 


PERJURY 
Generally, 15.14 
PERMANENT INJURY OR 
DISFIGUREMENT 
Damages, 11.12, 11.27 


PERMISSION 
Consent or Approval (this index) 


PER SE CONTRIBUTORY 
NEGLIGENCE 
Generally, 30.07 


PER SE NEGLIGENCE 


Motor vehicles, violation of 
municipal traffic ordinance or 
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PER SE NEGLIGENCE—Cont’d 
rule of road, 26.21 


PERSONAL PROPERTY 
Damages (this index) 


Trespass, damages, 31A.17, 
31A.18 


PHANTOM VEHICLES 
Uninsured motorists, 20.54 


PHYSICAL PAIN AND MENTAL 
ANGUISH 
Damages, 11.10 


PHYSICIANS 
Medical Malpractice (this index) 


POD ACCOUNTS 
Banks and Banking (this index) 


POLICE OFFICERS 
Motor Vehicles (this index) 


POSSESSION WRONGFULLY 
WITHHELD 

Generally, 36.52 to 36.58 

Arrest of proceedings by 
defendant, 36.54 

Burden of proof, 36.55 

Definition, 36.52 

Demand for possession, 36.57 

Issues, 36.53 

Notice to quit, 36.56 

Rent pending appeal, 36.58 

Termination of possessory interest, 
36.56 


PRE-EXISTING CONDITIONS 
Damages, aggravation, 11.13 


PREMISES LIABILITY 
Generally, 31.00 to 31.13 
Agents’ liability or immunity, 
31.08A 
Age of child and capacity to know 
or danger and appreciate risk, 


dangerous instrumentalities, 
31.10 
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PREMISES LIABILITY—Cont’d 
Children. Dangerous 
instrumentalities, below 
Constructive notice of foreign 
object or substance on floor, 
invitees, 31.02 
Crime involving moral turpitude, 
harm caused when trespasser 
is committing, 31.08 
Dangerous instrumentalities 
age of child and capacity to 
know or danger and 
appreciate risk, 31.10 
child licensees and trespassers, 
31.09 
Definition 
invitees, 31.01 
trespasser, 31.06 
Elements of liability, simple slip 
and fall or trip and fall, 31.00 
Foreign object or substance on 
floor, constructive notice, 
31.02 
Hidden danger, open and obvious 
defense, 31.04 


Immunity of landowner or agent, 
31.08A 
Invitees 
generally, 31.01 to 31.04 
constructive notice, foreign 


object or substance on 
floor, 31.02 

definition, 31.01 

duty owed, rainwater or snow 
on floor, 31.03 

hidden danger, open and obvi- 
ous defense, 31.04 


Landowners’ liability or immunity, 
31.08A 


Landowners Protection Act, 31.13 
Licensees 


dangerous instrumentality doc- 
trine, child licensees and 
trespassers, 31.09 


elements of liability, 31.05 
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PREMISES LIABILITY—Cont’d 
Open and obvious defense, hidden 
danger, 31.04 
Rainwater or snow on floor, duty 
owed to invitee, 31.03 
Recreational land use, limitation 
of liability 
generally, 31.11, 31.12 
failure to warn or guard, 31.12 
Snow or rainwater on floor, duty 
owed to invitee, 31.03 
Trespasser 
generally, 31.06 to 31.09 
crime involving moral 
turpitude, harm caused 
when committing, 31.08 
dangerous instrumentality doc- 
trine, child licensees and 
trespassers, 31.09 
definition, 31.06 
duty owed, 31.07 


PRESCRIPTION 
Ejectment, 13.09 
Quiet title, definition, 36.08 
Trespass, nuisance, 31A.30 


PRESENT VALUE 
Fraud, 18.24 


PRESUMPTIONS 
Burden of going forward, shifting, 
15.31 
Burden of proof, shifting, 15.32 
Conclusive presumptions, 15.30 
Irrebuttable presumptions, 15.30 
Malicious Prosecution (this 
index) 
Motor Vehicles (this index) 
Quiet title, constructive possession 
from legal title, 36.06 
Rebuttable presumptions 
burden of going forward, shift- 
ing, 15.31 
burden of proof, shifting, 15.32 
Suicide, 20.24 


PRESUMPTIONS—Cont’d 
Will contests, presumption of 
undue influence, 38.07 


PRIMA FACIE EVIDENCE 
Death certificate, insurance, 20.27 


Negligence, violation of municipal 
traffic ordinance or rule of 
road, 26.22 


PRINCIPAL AND AGENT 
Agency and Vicarious Liability 
(this index) 
Wrongful garnishment, 19.00 


PRIVACY/ PUBLICITY 
Generally, 35.00 to 35.16 
Alabama Right of Publicity Act 

generally, 35.11 

compensatory damages, 35.15 

fair use, 35.12 

first sale doctrine, 35.13 

statute of limitations, 35.16 

statutory damages, 35.14 
Compensatory damages 


Alabama Right of Publicity Act, 
35.15 

invasion of privacy, 35.05 

Damages 

compensatory damages, above 

nominal damages, invasion of 
privacy, 35.04 

punitive damages, 35.06 


statutory damages, Alabama 
Right of Publicity Act, 
35.14 


Fair use, 35.12 


False light invasion of privacy, 
35.03 


First sale doctrine, 35.13 


Nominal damages, invasion of 
privacy, 35.04 


Publicity given to private life, 
35.02 


Punitive damages, 35.06 
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PRIVACY/ PUBLICITY—Cont’d 


Statute of limitations, Alabama 


Right of Publicity Act, 35.16 
Statutory damages, Alabama Right 


of Publicity Act, 35.14 
Wrongful intrusion upon solitude 
or seclusion, 35.01 


PRIVILEGES 
Defamation (this index) 
Evidentiary. Evidence and Wit- 
nesses (this index) 


PRIVILEGES OF HEALTH 
CARE PROVIDER 
Medical malpractice, liability of 
hospital for granting or 
continuing privileges, 25.14 


PROCESS 
Abuse of process, 244.00 


PRODUCTS LIABILITY 
Generally, 32.00 to 32.22 
Assumption of risk, 32.12 
Consumer or user, 32.02 
Contributory negligence, 32.13 
Defenses. Extended manufactur- 

ers’ liability doctrine, below 
Definitions 
express warranty, 32.19 
negligent design, manufacture 
or sale, 32.16 
Design defect. Extended 
manufacturer’s liability doc- 
trine, below 
Extended manufacturers’ liability 
doctrine 
generally, 32.01 to 32.14 
assumption of risk, 32.12 
contributory negligence, 32.13 
defect, 32.01 
defenses 
generally, 32.10 to 32.14 
assumption of risk, 32.12 
contributory negligence, 
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PRODUCTS LIABILITY 


—Cont’d 
Extended manufacturers’ liability 
doctrine—Cont’d 
defenses—Cont’d 
misuse of product, 32.14 
no causal relation, 32.11 
design defect 
elements, 32.07 


safer and practical alternative 
design, 32.08 


factual elements, 32.05 
manufacturer or supplier, 32.03 


manufacturing defect, elements, 
32.06 


misuse of product, 32.14 
no causal relation, 32.11 


safer and practical alternative 
design, 32.08 


user or consumer, 32.02 
warning, elements, 32.09 


without substantial change, 
32.04 


Federal motor vehicle safety stan- 
dards, compliance with, 
32.22 


Fitness for particular purpose, 
implied warranty of, 32.20 


Manufacturer or supplier, 32.03 
Manufacturing defect, 32.06 


Merchantability, implied warranty 
of, 32.21 


Misuse of product, 32.14 
Multiple counts, 32.00 


Negligent design, manufacture or 
sale 


generally, 32.15 to 32.17 
definition, 32.16 
failure to warn, 32.17 


Safer and practical alternative 
design, 32.08 


Supplier or manufacturer, 32.03 
User or consumer, 32.02 
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PRODUCTS LIABILITY 
—Cont’d 
Warnings 

extended manufacturer’ s 
liability doctrine, elements, 
32.09 

negligent design, manufacture 
or Sale, failure to warn, 
32.17 

Warranties 

generally, 32.18 to 32.21 

definition, express warranty, 
32.19 

elements, express warranties, 
32.18 

express warranties, 32.18, 32.19 

fitness for particular purpose, 
implied warranty of, 32.20 

merchantability, implied war- 
ranty of, 32.21 


PROFITS, LOSS OF 


Damages, new or unestablished 
business, 11.40 


PROMISSORY FRAUD 
Generally, 18.07 


PROOF 
Evidence and Witnesses (this 
index) 


PROPERTY 
Partnerships (this index) 
Personal Property (this index) 
Real Property (this index) 


PRO TANTO RELEASE 
Of damages, 11.44 


PROTECTIVE SERVICES 


Declaration of adult in need of 
services, 36.94 


PROXIMATE CAUSE 
Generally, 33.00 to 33.03 
Combined and concurrent causes, 
33.01 
Definition of causation, 33.00 


PROXIMATE CAUSE—Cont’d 
Federal Employers’ Liability Act, 
Ad 
Intervening causes, 33.02 
Remote cause or condition, 33.03 
Superseding causes, 33.02 


PUNITIVE DAMAGES 
Generally, 11.03 
Assault and battery, 5.02 
Conversion, 39.04 
Defamation (this index) 
Ejectment, 13.18 
Federal Employers’ Liability Act, 
17.14 
Nonparties, harm to, 11.04 
Trade secrets, 44.23 
Trespass, 31A.15 
Vicarious liability of principal, 
11.42 
PURPORTED PARTNERS 
Liability, 80.13 


PURSUIT 
Motor Vehicles (this index) 


QUANTUM MERUIT 
Contracts, definition, 10.20 


QUASI-CONTRACT 
Elements, 10.18 


QUESTIONING OF WITNESSES 
BY JURORS 
Generally, 1.15 


QUESTIONS BY JURORS 
DURING DELIBERATIONS 


Generally, 1.22 


QUIET TITLE 
Generally, 36.00 to 36.10 
Actual possession, definition, 
36.04 


Adverse possession, definition, 
36.07 
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QUIET TITLE—Cont’d 


Burden of proof 
defendant, 36.01 
plaintiff, 36.00, 36.02 
Color of title, definition, 36.09 
Constructive possession 
definition, 36.05 
presumption from legal title, 
36.06 
Definitions 
actual possession, 36.04 
adverse possession, 36.07 
color of title, 36.09 
constructive possession, 36.05 
descent cast, 36.10 
peaceable possession, 36.03 
prescription, 36.08 
Descent cast, definition, 36.10 
Peaceable possession, definition, 
36.03 
Prescription, definition, 36.08 
Presumption of constructive pos- 
session from legal title, 36.06 


QUOTIENT VERDICTS 


Generally, 37.01 


RAILROADS 


Generally, 34.01 to 34.17 
Approaching crossing 
duty as to place stop should be 
made, 34.12 
duty of train operator toward 
person seen, 34.15 
Child trespassers, 34.17 
Curve, speed of trains on, 34.04 
Federal Employers’ Liability Act, 
Locomotive Inspection Act, 
17.04 
Invitees, crossings at which 
injured persons are, 34.05 
Lying on tracks, duty of railroad, 
34.14 
Peril, duty of train operator to 
person in, 34.16 


Index-36 


ALABAMA PATTERN JURY INSTRUCTIONS 


RAILROADS—Cont’d 
Private crossings 
approaching crossing, duty as to 
place stop should be made, 
34.12 
approaching crossing, duty of 
train operator toward 
person seen, 34.15 
duty of train operator, 34.06 
Public crossings 
generally, 34.01 to 34.04 
approaching crossing, duty as to 
place stop should be made, 
34.12 
approaching crossing, duty of 
train operator toward 
person seen, 34.15 
duty of train operator, 34.01, 
34.02, 34.06 
speed of trains as fixed by 
ordinance, 34.03 
speed of trains on curve, 34.04 
statutory duty of train operator 
upon approaching, 34.02 
Sitting on tracks, duty of railroad, 
34.14 
Speed of trains, public crossings, 
34.03, 34.04 
Stop, look and listen, duty of 
person intending to cross 
tracks, 34.11 
Train stopped, right-of-way, child 
trespassers, 34.17 
Trespassers, walking up or down 
tracks, 34:13 


RAINWATER OR SNOW 
Premises liability, duty owed to 
invitee, 31.03 
RATIFICATION 
Agency and vicarious liability, 
3.08 
REAL PROPERTY 


Damages, direct compensatory, 
11.39 
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REAL PROPERTY—Cont’d 

Ejectment (this index) 

Eminent Domain (this index) 

Forcible Entry and Detainer 
(this index) 

Mortgages (this index) 

Possession Wrongfully Withheld 
(this index) 

Premises Liability (this index) 

Quiet Title (this index) 

Unlawful Detainer (this index) 

Use and Occupation (this index) 


RECEIPT 
Damages, payment, 11.46 


RECKLESSNESS 
Fraud, 18.02 
Motor vehicles, contributory 


negligence of passenger, 
26.25 


RECREATIONAL LAND USE 
Premises Liability (this index) 


RELEASES 
Damages (this index) 


RELIANCE 
Fraud, 18.10 
Limited partnerships, false state- 
ments in records, $0.54 


REMOTE CAUSE OR 
CONDITION 


Proximate cause, 33.03 


REPAIRS 
Damages (this index) 
Trespass, damages, 31A.18 


REPORTS 


Uniform Commercial Code, 
discovery and report of unau- 
thorized signature or altera- 
tion, 50.04 


RES IPSA LOQUITUR 
Negligence, 28.16 


RETALIATORY DISCHARGE 


Workers’ Compensation (this 
index) 


RETRACTION 
Defamation, 23.13, 23.14 


RETRIAL 
Malicious prosecution, 24.08 


RETURN OF PROPERTY 


Conversion, mitigation of dam- 
ages, 39.05 


REVERSE ENGINEERING 
Trade secrets, 44.18 


REVIEW 
Appeal and Review (this index) 


REVOCATION OF WILL 
Will contests, 38.09 


RIGHT-OF-WAYS 
Eminent domain, 14.09, 14.12 


ROADS 
Eminent domain, 14.09 


SAFE PLACE TO WORK 
Federal Employers’ Liability Act, 
duty of defendant, 17.02 
SAFETY GUARDS AND SAFETY 
DEVICES 
Workers’ Compensation (this 
index) 
SAFETY RULES 
Workers’ Compensation (this 
index) 
SATISFACTION 
Accord and Satisfaction (this 
index) 
SEAT BELTS 
Motor vehicles, 26.27 


SECURITY INTERESTS 


Detinue, action by holder of secu- 
rity interest, 12.06 
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SERVICES, LOSS OF 
Damages (this index) 


SETTLEMENT 
Insurance, negligent failure to 
settle, 20.45 
Malicious prosecution, 24.03 
Partnership accounts, 80.20 


SKIDDING 
Motor vehicles, 26.28 


SLANDER 
Defamation (this index) 


SNOW OR RAINWATER 


Premises liability, duty owed to 
invitee, 31.03 


SOLITUDE OR SECLUSION 
Privacy, wrongful intrusion, 35.01 


SPECIAL DAMAGES 
Forcible entry and detainer, 36.38 
Unlawful detainer, 36.38 


SPECIAL INTERROGATORIES 
Verdicts, 37.11 


SPECIALISTS 


Attorney malpractice, standard of 
care, 25A.02 


SPECIFIC RELEASE 
Damages, 11.45 


SPEECH IMPAIRED 
INTERPRETERS 
Oath, 15.19 


SPEED 


Railroads, public crossings, 34.03, 
34.04 


SPOLIATION OF EVIDENCE 


Evidence and Witnesses (this 
index) 


SPOUSES 
Damages, medical expenses, 11.24 
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STANDARD OF CARE 


Attorney Malpractice (this 
index) 
Medical Malpractice (this index) 


STATUTE OF FRAUDS 
Burden of proof, 8.03, 8.04 


STATUTES OF LIMITATION 


Alabama Right of Publicity Act, 
35.16 


Attorney malpractice, 25A.04 
Burden of proof, 8.02 

Forcible entry and detainer, 36.35 
Fraud, 18.11 

Trade secrets, 44.20 

Unlawful detainer, 36.35 


STATUTORY CLAIMS 
Generally, 36.00 to 36.95 


Adult in need of protective ser- 
vices, declaration of, 36.94 

Dram Shop Acts (this index) 

Forcible Entry and Detainer 
(this index) 

Possession Wrongfully Withheld 
(this index) 

Quiet Title (this index) 

Unlawful Detainer (this index) 


Unsound mind, declaration of, 
36.95 


Use and Occupation (this index) 


STIPULATIONS 


Unlawful detainer, termination of 
possessory interest, 36.28 


STOP, LOOK AND LISTEN 


Railroads, duty of person intend- 
ing to cross tracks, 34.11 


STOP ORDERS 


Uniform Commercial Code, pay- 
ment despite stop order, 
50.02 


INDEX 


SUBSEQUENT INJURY OR 
DISEASE 


Damages, cause by original injury, 
11.14 


SUBSEQUENT NEGLIGENCE 
Generally, 28.04 


SUBSTANTIAL EVIDENCE 


Medical malpractice, burden of 
proof, 25.05 


SUBSTANTIAL 
PERFORMANCE 
Contracts (this index) 


SUDDEN EMERGENCY 
Motor vehicles, 26.09 
Negligence, 28.10 


SUFFERANCE OF OWNER 
Use and occupation, tenant 
remaining on land, 36.73 


SUICIDE 
Insurance (this index) 


SUPERSEDING CAUSES 
Proximate cause, 33.02 


SYMPATHY 
Generally, 1.24 


TEMPORARY DISABILITY 


Damages, loss of services of 
minor child, 11.26 


TERMINATION 


Partnerships, continuation after 
term of, 80.03 


TERMINATION STATEMENT 
Limited partnerships, 80.52 


THEFT 
Conversion (this index) 


THIRD PARTIES 
Limited partnerships, 80.55 
Negligent entrustment, 28.15 


TIME AND DATE 

Contracts, performance of, 10.48 

Eminent domain, date of valua- 
tion, 14.02 

Insurance, effective date of bind- 
ing or conditional receipt, 
20.10 

Statutes of Limitation (this 
index) 


TOOLS 


Federal Employers’ Liability Act, 
duty of defendant, 17.07 


TORTS 
Spoliation of evidence, 15.13 


TRADE SECRETS 
Generally, 44.00 to 44.23 
Burden of proof, 44.01, 44.22 
Compensatory damages, 44.21 
Compilation, 44.04 
Consent 
express, 44.15 
implied, 44.16 
limited, 44.17 
Damages 
compensatory damages, 44.21 
exemplary damages, 44.23 
Defense, 44.15 et seq. 
Definitions, 44.02 et seq. 


Derived from publicly available 
information, 44.06 


Exemplary damages, 44.23 
Formula, 44.04 


Generally known in the trade, 
44.05 


Improper means, 44.10 

Innocent discovery or innocent 
use, 44.19 

Misappropriation, 44.09 

Pattern, 44.04 

Profits of defendant, 44.22 

Publicly known, 44.05 

Readily ascertained, 44.06 
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TRADE SECRETS—Cont’d 

Reasonable efforts to protect 
secrecy, 44.07 

Reverse engineering, 44.18 
Significant economic value, 44.08 
Statute of limitations, 44.20 
Trade of business, 44.03 
Used or intended for use, 44.02 


TRAINING 
Specialized, business restrictive 
covenants, 9.08 


TRANSFER OF INTERESTS 
Limited partnerships, 80.61 


TRANSFER OF PROPERTY 
Partnerships, 80.08 


TREES 
Trespass (this index) 


TRESPASS 
Generally, 31A.00 to 31A.35 
Abnormally dangerous activity, 
explosives, 31A.05 
Authority to enter, conduct 
exceeding, 31A.01 
Consent to enter, conduct exceed- 
ing, 31A.01 
Continuous trespass, damages, 
31A.14 
Contractor’s employee, liability of 
landowner for injury to, 
31A.35 
Crops, damages, 31A.19 
Damages 
generally, 31A.11 to 31A.19 
compensatory damages, 31A.12 
continuous trespass, 31A.14 
growing crops, 31A.19 
mental suffering, 31A.16 
nominal damages, 31A.11 
nuisance, below 
permanent harm, 31A.13 
personal property, 31A.17, 
31A.18 
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TRESPASS—Cont’d 
Damages—Cont’d 
punitive damages, 31A.15 
repairs to personal property, 
31A.18 
trees, statutory penalty, 31A.07 
Defenses 
nuisance, prescription as 
defense, 31A.30 
trees, statutory penalty, 314.06 
Definitions 
generally, 31A.00 
nuisance, 31A.25 
premises liability, 31.06 
Drainage or diversion of 
groundwater as nuisance, 
31A.29 
Elements, 31A.00 
Emotional distress, damages for 
nuisance, 31A.28 
Explosives, abnormally dangerous 
activity, 31A.05 
Foreign substance, invasion by, 
31A.02 
Groundwater, drainage or diver- 
sion as nuisance, 31A.29 
Growing crops, damages, 31A.19 
Invasion by foreign substance, 
31A.02 
Lateral support, withdrawal of 
land in natural state, 31A.03 
land with structures, 31A.04 
Mental suffering, damages, 
31A.16 
Motor vehicles, duty of driver, 
26.07 
Nominal damages, 31A.11 
Nuisance 
generally, 31A.25 to 31A.30 
damages 
generally, 31A.26 to 31A.28 
emotional distress, 31A.28 
nonpermanent harm, 31A.27 
permanent harm, 31A.26 
definition, 31A.25 


INDEX 


TRESPASS—Cont’d 
Nuisance—Cont’d 
elements, 31A.25 
emotional distress, damages, 
31A.28 
groundwater, drainage or diver- 
sion of, 31A.29 
permanent harm, damages, 
31A.26 
prescription as defense, 31A.30 
Permanent harm, damages, 
31A.13, 31A.26 
Personal property, damages, 
31A.17, 31A.18 
Premises Liability (this index) 
Prescription as defense, nuisance, 
31A.30 
Punitive damages, 31A.15 
Railroads, walking up or down 
tracks, 34.13 
Repairs to personal property, dam- 
ages, 31A.18 
Trees, statutory penalty 
damages, 31A.07 
elements and defenses, 31A.06 


UNDERINSURED MOTORIST 
INSURANCE 
Insurance (this index) 


UNDUE HARDSHIP 
Affirmative defense, business 
restrictive covenants, 9.10 


UNDUE INFLUENCE 
Contracts, defenses, 10.26 
Will contests, 38.06, 38.07 


UNIFORM COMMERCIAL 
CODE 

Generally, 50.01 to 50.04 

Checks, generally, 50.01 to 50.04 

Discovery and report of unautho- 
rized signature or alteration, 
50.04 

Recredit to account for amount of 
forged or altered check after 


UNIFORM COMMERCIAL 
CODE—Cont’d 
payment by bank, 50.03 
Stop order, payment despite, 50.02 


Wrongful dishonor of check, 
50.01 


UNINSURED MOTORIST 
INSURANCE 
Insurance (this index) 


UNITY OF USE TEST 


Eminent domain, single tract, 
14.10 


UNLAWFUL DETAINER 
Generally, 36.25 to 36.39 
Burden of proof, 36.26 
Damages 

generally, 36.36 to 36.39 

double annual rent and special 
damages, 36.38 

rent or detention, 36.37 


value of rent pending appeal, 
36.39 


Default of terms of lease, ten day 
notice, 36.33 

Definition of termination of pos- 
sessory interest, 36.27 

Detention or rent, damages, 36.37 

Disavowal of tenancy by tenant, 
36.30 

Double annual rent and special 
damages, 36.38 

Issues, 36.25 


Monthly tenancy, ten day notice, 
36.32 


Notice to quit, definition, 36.27 

Rent or detention, damages, 36.37 

Special damages and double 
annual rent, 36.38 

Statute of limitations, 36.35 


Stipulation, termination of posses- 
sory interest, 36.28 


Termination of possessory interest 
generally, 36.27 to 36.33 
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UNLAWFUL DETAINER 


—Cont’d 
Termination of possessory interest 
—Cont’d 
default of terms of lease, ten 
day notice, 36.33 
definition, 36.27 
disavowal of tenancy by tenant, 
36.30 
monthly tenancy, ten day notice, 
36.32 
stipulation, 36.28 
at will tenant, ten day notice, 
36.31 
words of lease, term expired by, 
36.29 
Value of rent pending appeal, 
damages, 36.39 
At will tenant, ten day notice, 
36.31 
Words of lease, term expired by, 
36.29 
Written demand for delivery of 
possession, 36.34 


USE AND OCCUPATION 


Generally, 36.70 to 36.78 
Answer, 36.76 
Burden of proof 
generally, 36.71 to 36.75 
defendant let into possession, 
36.72 
demise by deed or parol, 36.71 
estoppel of defendant, 36.75 
tenant remains on land by suf- 
ferance of owner, 36.73 
unlawful possession, 36.74 
Damages 
generally, 36.77 
double value of customary rent, 
36.78 
Defendant let into possession, 
burden of proof, 36.72 
Definition, 36.70 
Demise by deed or parol, burden 
of proof, 36.71 
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USE AND OCCUPATION 
—Cont’d 

Double value of customary rent, 
damages, 36.78 

Estoppel of defendant, burden of 
proof, 36.75 

Sufferance of owner, tenant 
remains on land by, 36.73 

Unlawful possession, burden of 
proof, 36.74 


VALUE 
Eminent Domain (this index) 
Fraud, 18.24 
Insurance, misrepresentations by 
insured after loss, 20.22 


VARIANCES 
Zoning, 60.01, 60.04 


VEHICLES 
Motor Vehicles (this index) 


VERDICTS 
Generally, 37.00 to 37.20 
Contract counts, 37.12, 37.19 
Detinue (this index) 
Ejectment (this index) 
Eminent domain, 37.18 
Forms of verdict, generally, 37.00 
General verdict with interrogato- 
ries, 37.10 
Interrogatories 
general verdict with interrogato- 
ries, 37.10 
special interrogatories, 37.11 
Multiple defendants 
multiple claims, divisible and 
separate damages, 37.08 
multiple claims, indivisible 
damages, 37.07 
Multiple plaintiffs, Rules of Civil 
Procedure, Rule 20, 37.09 
Non-unanimous verdicts by agree- 
ment, 37.02 
Personal injury based on breach of 
contract, 37.19 


INDEX 


VERDICTS—Cont’d 
Quotient verdicts, 37.01 
Single defendant 
multiple claims, divisible and 
separate damages, 37.06 
multiple claims, indivisible 
damages, 37.05 
single plaintiff, below 
Single plaintiff 
single defendant with 
counterclaim, 37.04 
single defendant without 
counterclaim, 37.03 
Special interrogatories, 37.11 
Tort counts, 37.12, 37.19, 37.20 
Will, verdict sustaining, 37.17 
Wrongful death claim combined 
with claims for injuries 
sustained prior to death, 
37.20 
Zoning, 60.09 


VICARIOUS LIABILITY 
Agency and Vicarious Liability 
(this index) 


VICIOUS ANIMALS 
Animals (this index) 


VIEW BY JURY 
Generally, 1.26 


VOLUNTEERS 
Negligence, 28.12 


WAIVER AND ESTOPPEL 
Generally, 51.00, 51.01 
Agency by estoppel, 3.04 
Equitable estoppel, 51.01 


Use and occupation, burden of 
proof, 36.75 


WANTONNESS 
Generally, 29.00 to 29.03 
Definition, 29.00 
Intentional infliction of emotional 
distress, outrage, 29.03 


Motor Vehicles (this index) 


WANTONNESS—Cont’d 
Outrage, intentional infliction of 
emotional distress, 29.03 


Principal responsible for conduct 
of agent, 29.02 
Willful conduct, 29.01 


WARNINGS 
Products Liability (this index) 


WARRANTIES 
Implied Warranties (this index) 
Products Liability (this index) 


WASTE 
Ejectment, damages, 13.17 


WEIGHT OF EVIDENCE 


Evidence and Witnesses (this 
index) 


WIFE AND HUSBAND 
Damages, medical expenses, 11.24 


WILL CONTESTS 
Generally, 38.00 to 38.09 
Burden of proof 
chronic or fixed mental disease, 
38.04 
insane intervals, 38.05 


Chronic or fixed mental disease, 
burden of proof, 38.04 


Confidential relationship lacking, 
fraud, 38.08 
Execution invalid, 38.02 
Fraud, 38.08 
Insane intervals, burden of proof, 
38.05 
Mental capacity 
burden of proof, above 
lack of testamentary capacity, 
generally, 38.03 
Preliminary instructions to jury, 
38.01 
Presumption of undue influence, 
38.07 
Revocation of will, 38.09 
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WILL CONTESTS—Cont’d 
Testamentary capacity. Mental 
capacity, above 
Undue influence, 38.06, 38.07 


WILLFUL CONDUCT 
Workers’ Compensation (this 
index) 


WILLS 


Contests. Will Contests (this 
index) 
Verdicts, 37.17 


WINDING UP 
Partnerships, 80.18, 80.19 


WITHDRAWAL 


Medical malpractice, duty of doc- 
tor to patient, 25.06 


WITNESSES 


Evidence and Witnesses (this 
index) 


WORDS AND PHRASES 
Definitions (this index) 


WORK AND LABOR 
Employment (this index) 


WORKERS’ COMPENSATION 
Generally, 41.00 to 41.09 
Affirmative defenses 

generally, 41.06 to 41.08 

drugs, impairment of employee 
by, 41.07 

intoxication of employee, 41.06 


safety appliances, willful failure 
or refusal to use, 41.08 
Drugs, impairment of employee 
by, 41.07 
Intoxication 
generally, 41.06 


willful conduct of co-employee, 
41.04 


Notice of violation of safety rule, 
retaliatory discharge, 41.01 
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WORKERS’ COMPENSATION 
—Cont’d 
Retaliatory discharge 
generally, 41.00 


notice of violation of safety 
rule, 41.01 


Safety guards and safety devices 
removal by co-employee, 41.03 


willful failure or refusal to use, 
41.08 
Safety rules 
co-employee, violation by, 
41.05 
retaliatory discharge, notice of 


violation of safety rule, 
41.01 


willful disobedience, 41.09 
Willful conduct of co-employee 

generally, 41.02 to 41.05 

intoxication, 41.04 


safety guard or safety device, 
removal of, 41.03 
safety rule, violation of, 41.05 


WRITINGS 
Evidence, 15.22 


Statute of frauds, burden of proof, 
8.03, 8.04 


WRONGFUL ATTACHMENT 
Generally, 6.00 


WRONGFUL DEATH 


Death and Death Actions (this 
index) 


WRONGFUL DISHONOR OF 
CHECK 


Uniform Commercial Code, 50.01 


WRONGFUL GARNISHMENT 


Pending suit, garnishment issued 
in aid of, 19.01 


Post judgment, 19.00 


Principal and surety, claim against, 
19.01 


INDEX 


ZONE OF DANGER ZONING—Cont’d 
Damages, mental anguish, 11.11 Nonconforming use, 60.06 to 
ZONING AA 
G lly. 60.00 to 60.09 Self-inflicted or self-created hard- 
Sie iage Cereus re ship, 60.02 


Burden of proof, 60.00 


Discontinuance, nonconforming Special exception, 60.05 


use, 60.08 Structural alterations, 
Eminent domain, 14.06 nonconforming use, 60.07 
Financial or economic hardship, Variances, 60.01, 60.04 

60.03 Verdict form, 60.09 
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